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STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to Utah Code Annotated Section 78-2a3 (2) (b)(1): "The Court of Appeals has appellate jurisdiction . . . over appeals from the
district court review of adjudicative proceedings of agencies of political subdivisions of
the state or other local agencies
STATEMENT OF THE ISSUES & STANDARDS OF REVIEW

Issue 1.

Whether rentals of single-family homes for periods of fewer than 30

days are prohibited in the R-1-8 and R-1-10 zones of Sandy City. (See Record at
107-108.)
Issue 2.

Whether the Sandy City Board of Adjustment applied an improper

standard of review to the Plaintiff/Appellants' appeal from the City Staff decision. (See
Record at 109-111.)
Issue 3.

Whether the decision of the Sandy City Board of Adjustment

upholding the city staffs interpretation of Sandy City Ordinances to prohibit short-term
rentals is entitled to judicial deference and a presumption of validity. (See Record at
112,306-07.)
Issue 4.

Whether Sandy City's Staff and Board of Adjustment interpretation

of sections 15-7-3 and 15-7-5 of its zoning ordinances as prohibiting rental of singlefamily dwellings in the R-1-8 and R-1-10 zones of Sandy City for fewer than 30 days is
correct as a matter of law. (See Record at 112-119, 310-14.)
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Issue 5.

Whether the Sandy City Board of Adjustment exceeded its authority

in interpreting the Ordinances to prohibit rental of single-family dwellings for fewer than
30 days. (See Record at 119-120, 314-15.)
Standard of Review for Issues 1 through 5:
"When a district court's review of an administrative decision is challenged on
appeal and the district court's review was limited to the record before the board, 'we
review the administrative decision just as if the appeal had come directly from the
agency/" Wells v. Bd. of Adjustment of Salt Lake City Corp., 936 P.2d 1102, 1103 (Utah
Ct. App. 1997) (quotingDavis County v. Clearfield City, 756 P.2d 704, 710 (Utah Ct. App.
1988) (quoting Technomedical Labsf Inc. v. Utah Sec. Div., 744 P.2d 320, 321 n.l (Utah Ct.
App. 1987)). The Court of Appeals need accord no deference to the district court's
decision. See id.
A board's actions must "be rejected on appeal if [it is] so unreasonable as to be
arbitrary and capricious or if [it] violate[s] the law." Patterson v. Utah County Bd. of
Adjustment, 893 P.2d 602, 603 (Utah Ct. App. 1995); see also Wells, 936 P.2d at 1104-05
(analyzing illegality of grant of variance separately from arbitrariness and caprice: "the
Board's actions are generally accorded substantial deference, if exercised within the
boundaries established by the statute77 (emphasis added)). "Whether or not the Board's
decision is illegal depends on a proper interpretation and application of the law. These
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are matters for [the Court's] determination . . . according] no deference to the district
court or the Board." Patterson, 893 P.2d at 604 (emphasis added).
Moreover, "because zoning ordinances are in derogation of a property owner's
common-law right to unrestricted use of his or her property, provisions therein
restricting property uses should be strictly construed, and provisions permitting property
uses should be liberally construed in favor of the property owner." Id. at 606. *
Issue 6.

Whether the Sandy City Board of Adjustment's interpretation of its

zoning ordinances to prohibit rental of single-family dwellings for fewer than 30 days
renders the ordinances unconstitutionally vague under the Utah Constitution's due
process provision, Utah Const, art. , § 7. (See Record at 10, 120-122, 315-17.)

1

Citing Ex parte FairhopeBd. ofAdjustment and Appeals, 567 So.2d 1353, 1354-55 (Ala.
1990) (land use restrictions are strictly construed in favor of landowner); Thomas v. City
of Crescent City, 503 So.2d 1299, 1301 (Fla. Ct. App. 1987) (words in zoning regulations
should be given broadest meaning, and ordinances interpreted in favor of property
owner); State v. Lum, 807 P.2d 40, 43 (Hawaii Ct. App.) (zoning ordinances are in
derogation of the common law, and their provisions must be strictly construed), cert,
denied, 841 P.2d 1075 (1991); Town of Merrillville Bd. of Zoning Appeals v. Public Storage,
Inc., 568 N.E.2d 1092, 1097 (Ind. Ct. App. 1991) (zoning ordinances are construed in
favor of free use of land); Fremont Township v. McGarvie, 417 N.W.2d 560, 562 (Mich.
Ct. App. 1987) (language of zoning ordinance must be interpreted in favor of property
owner where doubt exists); Whistler v. Burlington Northern R.R., 741 P.2d 422, 425
(Mont. 1987) (zoning ordinances are in derogation of the common law, and such
ordinances should be strictly construed, or at very least, given fair and reasonable
interpretation with regard to proposed use); Tennessee Manufactured HousingAss'n v. Metro.
Gov't, 798 S.W.2d 254, 260 (Tenn. Ct. App. 1990) (zoning ordinances should be
construed in favor of property owners' right to free use of their property); In re Shearer
Variance, 588 A.2d 1058 (Vt. 1990) (zoning ordinances must be read strictly, resolving
any doubts in favor of landowner).
70215 SA607 001
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Standard of Review:
The constitutionality of an ordinance or statute is a question of law, reviewed for
correctness, with no deference given to the trial court. See Salt Lake City v. Lopez, 935
P.2d 1259, 1263 (Utah Ct. App. 1997); State in Interest of A. B., 936 P.2d 1091, 1094
(Utah Ct. App. 1997).

Statutes and ordinances are strongly presumed to be

constitutional; doubts are resolved in favor of constitutionality. A.B., 936 P.2d at 1094.
Issue 7.

Whether Plaintiffs' estoppel claims fail as a matter of law. (See

Record at 9, 314-15.)
Standard of Review:
State v. Pena, 869 P.2d 932 (Utah 1994), this Court declared in C & Y Corp. v.
General Biometrics, Inc., 896 P.2d 47 (Utah Ct. App. 1995), "provides guidelines for
deciding where a particular legal issue should be placed on the spectrum of review
ranging from broad discretion to de novo." 896 P.2d at 53. Pena, it will be recalled,
metaphorically terms discretion a judge's "pasture":
To the extent that a trial judge's pasture is small because he or she is
fenced in closely by the appellate courts and given little room to roam in
applying a stated legal principle to facts, the operative standard of review
approximates what can be described as "de novo.". . . But to the extent
that the pasture is large, the trial judge has considerable freedom in
applying a legal principle to the facts. . . .
Pena, 869 P.2d at 937. According to the Pena Court, trial court discretion broadens as
a function of the complexity, novelty, or immediacy of the facts to which the law is
applied:
70215.SA607.001
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Professor Rosenberg . . . . finds three reasons that are useful in discerning
when some degree of discretion ought to be left to a trial court: (I) when
the facts to which the legal rule is to be applied are so complex and varying
that no rule adequately addressing the relevance of all these facts can be
spelled out; (ii) when the situation to which the legal principle is to be
applied is sufficiently new to the courts that appellate judges are unable to
anticipate and articulate definitively what factors should be outcome
determinative; and (iii) when the trial judge has observed "facts," such as
a witness's appearance and demeanor, relevant to the application of the
law that cannot be adequately reflected in the record available to appellate
courts.
Pena, 869 P.2d at 938-39.
Unlike C&Y Corp., supra, and Trolley Square Assoc, v. Nielson, 886 P.2d 61, 65
(Utah Ct. App. 1994)—cases in which factual complexity dictated broadened
discretion—none of the three Pena situations exists in the present dispute. The facts are
neither complex nor disputed; estoppel is a longstanding doctrine whose application
presents no unexpected tangles; and the trial judge observed no such "facts" as were
contemplated by the Pena Court, the case having been decided on summary judgment.
Falling within none of the Pena situations, the discretionary "pasture" below becomes
considerably narrower than it might otherwise be, tending less toward deference than
toward de novo review.
DETERMINATIVE LAW

Set forth verbatim in the Addendum
Utah Const, art. I, § 7.
Utah Code Ann. §§ 10-9-701 through -708.
Utah Code Ann. § 26-21-2(17).
70215.SA607.001
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Land Development Code of Sandy City, Utah, 1996 § 15-2-2: "Family," "Residential
Health Care Facility," and "Single Family Dwelling."
Land Development Code of Sandy City, Utah, 1996 § 15-5-5(A)(l).
Land Development Code of Sandy City, Utah, 1996 § 15-5-8(B).
Land Development Code of Sandy City, Utah, 1996 § 15-7-3.
Land Development Code of Sandy City, Utah, 1996 § 15-7-5.
STATEMENT OF THE CASE & OF RELEVANT FACTS

This is an appeal from a decision of the Sandy City Board of Adjustment, upheld
by the Third District Court on summary judgment, declaring illegal "short-term" rental
(i.e., of fewer than 30 days) of residences in Sandy City's R-l-8 and R-1-10 residential
zones.
Plaintiffs/Appellants Thomas S. "Steve" Brown and Nancy C. Brown, Dennis K.
Cloward, and Joseph T. Bowers are all residents of Salt Lake County, State of Utah.
During the period germane to this appeal, the Browns owned single-family dwellings
located at 10175 South Buttercup Drive <*nd 9940 South Roseboro Road. Both houses
are located within the R-l-8 Residential £«me of Sandy City, Utah ("Sandy City" or
"Sandy"). Mr. Cloward owns a single-family dwelling located at 1529 East Copper
Creek Road within Sandy City's R-l-8 Residential Zone. Mr. Bowers owns a singlefamily dwelling at 1798 East Sunrise Meadows Drive within Sandy's R-1-10 Residential
Zone and at 1541 East Plata Way in the R-l-8 Residential Zone. (Record at 1-2.)
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Each of the residences was rented to families for periods of several days to several
months. All rental activities, such as taking reservations, collecting rents, and similar
activities are conducted off the premises, not within the subject single-family dwellings.
The only use of the subject houses is for those who rent them to reside in during the
rental period.
The Sandy City zoning ordinances list "Dwelling, Single Family" as a permitted
use within both the R-1-8 and R-1-10 residential zones of Sandy City. See Sections 157-5(b)(2) and 15-7-3(b)(2) of the Land Development Code of Sandy City, Utah (1996)
("Sandy Land Code"). The zoning ordinances define "single-family dwelling" as "a
detached housing unit within a structure with kitchen and sleeping facilities, designed
for occupancy by one family, excluding accessory apartments and extended living areas
which may be approved as provided for in Section 15-7-1 (c)." Sandy Land Code § 15-22. The subject houses are all single-family dwellings as defined by the Sandy Land Code.
(See Record at 280.)
Nowhere does the Sandy Land Code (or any other Code or Ordinance of Sandy
City) establish a minimum length of time for which a single-family home may be rented
within the R-1-8 or R-1-10 zones of Sandy City. In December, 1995, however, the
Sandy City Community Development Department Staff ("Staff) determined that
"short-term" rentals (i.e., of fewer than 30 days) violated the single family zoning
designation in the R-1-8 and R-1-10 zones. (See Record at 13.)
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Defendant/Appellee Sandy City Board of Adjustment ("Board of Adjustment" or
"Board"), is a quasi-judicial body of Sandy City, organized and functioning under
authority of Utah Code Ann. §§ 10-9-701 through 708. Defendant/Appellee Sandy City
is a political subdivision of the State of Utah located in Salt Lake County, organized and
functioning under authority of Title 10 of the Utah Code. (See Record at 2 & 63.)
The Sandy City Board of Adjustment and Sandy City (collectively "Sandy") are
obligated to comply fully with the laws of the State of Utah and the ordinances of Sandy
City in the performance of their functions and duties.
On or about December 13, 1995, and January 30, 1996, respectively, the Browns
and Mr. Cloward received written notice from Sandy City that Sandy City staff had
determined that the rental of their single-family dwellings for periods of fewer than
thirty days was prohibited in the R-l-8 and R-l-10 zones of Sandy City. (Record at 13
& 22.) Cloward and the Browns timely exercised their right under Utah Code Ann. §
10-9-704(1)(a)(I) and Sandy City Ordinance 15-5-5(A)(l) to appeal this staff
interpretation of the Zoning Ordinance to the Sandy City Board of Adjustment.
(Record at 15-21 & 24-31.)
On or about February 2, 1996, Mr. Bowers received written notice from Sandy
City that the Sandy City staff had determined that Sandy City Zoning Ordinance
prohibited the short-term rental of his single-family dwelling at 1798 Sunrise Meadows
Drive. (Record at 32.) On or about March 1, 1996, Bowers received written notice
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concerning both the house at 1798 Sunrise Meadows Drive house and the house at
1541 East Plata Way. (Record at 33.) This notice demanded that Bowers cease shortterm rentals of such dwellings within 24 hours. On March 4, 1996, Mr. Bowers timely
exercised his right under Utah Code Ann. § 10-9-704( 1 )(a)(I) and Sandy City Ordinance
15-5-5(A)(1) to appeal the staff interpretation of the Zoning Ordinance to the Sandy
City Board of Adjustment. (Record at 34-37.)
On March 14, 1996, the Sandy City staff submitted a "Prehearing Analysis
Memorandum" to the Board of Adjustment setting forth the staffs basis for determining
that the Browns, Cloward and Bowers were prohibited from renting their houses in the
R-l-8 and R-l-10 zones of Sandy City on a short-term basis. (Record at 39-47;
Addendum, Tab 3.)
On March 20, 1996, the Sandy City Board of Adjustment heard the Appeals of
the Browns, Cloward, and Bowers. At the hearing, the Board severely limited the time
for the Browns, Cloward, and Bowrers to present their appeal to the Board (Record at
214-15, 242, 272, & 285; Addendum, Tab 3), denied their request to cross-examine
adverse witnesses (Record at 211-14), and prevented their calling numerous favorable
witnesses in attendance at the hearing and ready to testify. (Record at 241-44.) The
Board's legal counsel, who is also an assistant city attorney, had advised the Board that
"rational basis" is the appropriate standard of review for an appeal of a staff
interpretation of an ordinance; that is, that an Appellant must establish that the staff
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had no rational basis for its interpretation of the Ordinance. (Record at 207, 208, 284,
and 287.)
At the conclusion of the hearing, the Board voted to uphold the City staff
interpretation of the Sandy City Zoning Ordinance that rentals of fewer than thirty days
are prohibited in the R-l-8 and R-l-10 Residential Zones of Sandy City. (Record at
291.)
On April 19, 1996, the Browns, Cloward, and Bowers timely filed a Complaint
and Appeal in the Third Judicial District Court, in and for the County of Salt Lake,
pursuant to Utah Code Annotated § 10-9-708 (District Court Review of Board of
Adjustment Decisions) and Utah Code Annotated § 78-3-4 and § 78-33-1. (Record at
1-55; Addendum, Tab 1.) On October 25, 1996, the Browns, Cloward, and Bowers filed
a motion for summary judgment. (Record at 102-131.) The Board of Adjustment filed
a cross-motion for summary judgment on November 19, 1996. (Record at 147-291.)
The Court heard oral argument on the cross-motions for summary judgment on
December 16, 1996, and that same day granted Defendant's Cross-Motion for Summary
Judgment. (Record at 324-26; Addendum, Tabs 5 & 6.) Over Plaintiffs' objections, the
Court entered Defendant's proposed Summary Judgment and Order for Dismissal on
February 11, 1997. (Record at 327-334; Addendum, Tabs 7, 8, & 9.) This Appeal was
timely filed on March 7, 1997. (Record at 341-42.)
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SUMMARY OF ARGUMENT

Interpretation of city zoning ordinances is a question of law. The Sandy City
Staff and Board of Adjustment, however, have not "interpreted" the zoning ordinances
enacted by the Sandy City Council, but have instead unilaterally and illegally created,
enforced, and upheld an unwritten regulation—bending the ordinances to their will
rather than the reverse.
In challenging the Staff decree before the Board of Adjustment, Appellants bore
the burden of proving that the Staffs decision was erroneous; the Sandy City Board of
Adjustment, however, upheld the Staff decree, improperly ignoring the statutorily
mandated correctness standard, and characterizing Appellants' burden as requiring them
to establish that the Staff had no rational basis for its decision.
The question before the Board of Adjustment was whether "short-term rental"
(i.e., of fewer than 30 days) violates the parameters of use as a "single-family dwelling"
under sections 15-7-3 and 15-7-5 of the Sandy Land Code, which define Sandy's R-l-8
and R-l-10 residential zones. Zoning ordinances such as these, being in derogation of
the common-law right of free use of one's own property, must be strictly construed, and
courts throughout the United States, addressing issues quite similar to the present
dispute, have thus refused either to recognize or to impose any requirement of
occupancy over a particular period of time absent specific language in the relevant zoning
ordinances. Neither Sandy's zoning ordinances nor indeed any provision in the Sandy
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Land Code provides—either expressly or impliedly—for the 30-day minimum occupancy
created by the Sandy City Staff and Board of Adjustment. Of course a municipal board
of adjustment cannot enact or amend zoning ordinances, but must apply the ordinances
as laid down by the city council. Usurping the City Council's legislative and policymaking authority, however, Sandy's Board of Adjustment, has far exceeded its authority
by upholding the Staffs interpolation of the 30-day minimum into the Sandy Land
Code.
In addition, the Ordinances at issue, once clear and straightforward, have been
rendered hopelessly and unconstitutionally vague by this new "interpretation." Neither
landlord nor tenant can determine whether their acts conform to the law by reading the
zoning ordinances, for the newly imposed ban on "short-term" rental is nowhere set forth
therein. In fact, prior to the Staffs unilateral insertion of this 30-day minimum rental
provision, "short-term" rental was openly permitted.
Sandy's inconsistent, vague, and illegal alteration of the applicable zoning
ordinances cannot and should not be permitted. Appellants ask that the decision of the
Sandy City Board of Adjustment be rejected and the Third District Court's approval of
that decision reversed.
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ARGUMENT

Point 1
THE DECISION OF THE SANDY CITY
BOARD OF ADJUSTMENT WAS ILLEGAL.
A.

Interpretation of city zoning ordinances is a question of law.
A municipal board of adjustment's interpretation of city zoning ordinances is

strictly a question of law. See Salt Lake City v. Lopez, 935 P.2d 1259, 1263 (Utah Ct.
App. 1997); State in Interest ofVLB., 936 P.2d 1091, 1094 (Utah Ct. App. 1997). The
decision of the Sandy City Board of Adjustment thus involved an "interpretation" of
controlling law; it did not involve the sort of factual analysis and balancing characteristic
of an evaluation of a special exception, conditional use, or variance.
However, although Sandy characterizes the issue as "an interpretation of the
language of the ordinance," the fact is that the pertinent zoning ordinances, Land
Development Code of Sandy City ("Sandy Land Code") §§ 15-7-3 & 15-7-5, contain no
language whatsoever, explicit or implicit, addressing rental in any way. The decisions
of the Sandy City Development Staff ("Staff) and the Sandy Board of Adjustment, in
other words, do not so much interpret the Sandy zoning ordinances as revise them.
B.

The Board applied an improper standard of review.
An appellant before a board of adjustment bears "the burden of proving that an

error has been made," Utah Code Ann. § 10-9-704(3); see also Sandy Land Code § 15-58(B); that is, that the Staff made a mistake—not that their decision was irrational or
70215.SA607.0O1
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unreasonable, but that it was wrong. The applicable standard, in other words, is a
correctness standard. However, in its pre-hearing analysis, provided to the Board of
Adjustment, the Sandy City Staff erroneously characterized the burden of proving error
as requiring an appellant before the Board of Adjustment to "establish that the staff had
no rational basis for its decision." Record at 181. At the conclusion of argument before
the Board of Adjustment, Brok Armantrout of the city Staff, reiterated the Staffs
erroneous standard of review: "Staff feels that we have made a reasonable interpretation
based on reasonable facts, that we had a rational basis for that decision." Record at 284.
Board member Dave Evans thereupon made the following motion:
[I]n preface . . . . I would like now to define, under the code, read the
code's definition of "family"—"an individual or two or more persons, living
together as a single housekeeping unit." Based upon th[at] definition, my
motion is that the Sandy City staff did not err and that there is substantial,
rationale [sic] basis for the City's determination that the use of a dwelling
as a place of public accommodation, such as renting it on a daily or weekly
basis, is not allowed use in a single family R-l zone. . . . it is very rationale
[sic] to me, being a member of a family, that these nightly rentals are not
housekeeping units. They are not housekeeping units. It's not a family,
and I think it's a sad day when we define that as a family, and so that's my
motion.
Record at 287 (emphasis added). The definition of family, however, has nothing to do
with how long someone retains a leasehold; it cannot serve even as an irrational basis for
such a determination, let alone a rational one. (And of course, on top of everything else,
the standard is correctness, not rationality—the motion is thus in reality little more
than an irrelevancy being adduced in support of a mistake.)
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Mr. Evans' motion led to the following exchange between members of the Board
of Adjustment:
Pat Casady: Can I ask a question on your motion? . . . could I also add the
definition of an R-l district, a residential district? It talks about a
minimum of vehicular traffic and quiet residential neighborhoods favorable
for family life. I think that's appropriate to what we're talking about as
well.
Dave Evans: Thank you very much Pat. I would like to add that to my
motion and say that that's another rationale [sic] reason why the staff did
not err because it did not comply with that.
Record at 287 (emphasis added). This motion passed unanimously. Id. at 289.
These extracts demonstrate the Board's inappropriate reliance on and improper
application of "rational-basis" review. The Staffs decision was upheld, not because the
Board believed it to be correct—i.e., in accord with the language of the ordinances—but
because their conclusion seemed "rational."2

2

Oddly, the bases adduced by the Staff in defense of their decision were in fact not
rational at all. Quite aside from missing the issue of short-term rental entirely, they are
all, without exception, circular, dead-end, or straw-man arguments.
In his opening statement, Brok Armantrout, representing the Staff, lists some six
reasons for the staff determination. (See Record at 207-08.) The first "reason" cited is
the general purpose clause which begins each R-l zone ordinance: that the R-l zones
is "to provide a residential environment within Sandy City that has a minimum of
vehicular traffic and creates a quiet, residential neighborhood favorable for family life."
Of course, this statement presumes that the appellants' use has already been found to
be in violation.
The second "reason" is merely a definition of the R-l zone; it also (irrelevantly)
mentions bed-and-breakfast operations as a conditional use.
The third argues that the code allows only those uses specifically permitted
(though it fails to cite the relevant provision(s)), disingenuously assuming thereby that
the appellants' use is contrary to the ordinance—the very point at issue.
70215 SA607 001
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Rational-basis review—a standard for determining the constitutionality of statutory
classifications in equal protection and due process contexts, see, e.g., Lee v. Gaufin, 867 P.2d
572, 580 & n . l 0 (Utah 1993)—is entirely inapplicable to board of adjustment review
of a zoning ordinance interpretation by a city staff. Properly applied by a court, the
rational-basis test presumes a statutory classification constitutional unless it be shown
to bear no rational relationship to the legislatively stated purpose, or if unstated, to any

The fourth question-begging "reason" refers to the Life Safety Code, the Salt Lake
County Tax Code, and the Sandy City business licensing requirements (again without
citing the relevant provisions) (see Record at 207 & 40-41), none of which applies unless
appellants' use of their property is found not to be a single-family use; the "reason"
presumes its own conclusion. In addition, despite these various codes being mentioned
in the prehearing analysis, all of the evidence presented at the hearing demonstrated that
these were merely straw men: the Life Safety and building Codes, for instance, do not
differentiate based on length of occupancy, but treat all single-family dwellings
identically, whether the occupancy is one day or 40 years.
The fifth "reason"—an argumentative conclusion in reality—declares that the
Staff "feel[s] that [appellants'] use of these structures is not as a single family dwelling
as contemplated by the zone, and that's how they treat the buildings." It then goes on
to argue that appellants' collect rent on the properties and provide
transportation—neither of which is true.
Mr. Armantrout concludes by alleging a series of unpleasant consequences of
short-term rental: partying, traffic, change in the neighborhood and failure to establish
long-term relationships (he also includes apathy on the part of the owners as somehow
a consequence of short-term rental). None of these, of course, has anything to do with
short-term rental, as all of them can and do occur in long-term rental and even full
ownership situations. No evidence was produced, for example, that short-term rental of
single-family dwelling generates any traffic in excess of the ITE Transportation and
Traffic Engineering Handbook average of 10.0 trips per day. {See Record at 193-94.)
Moreover, "[i]f a use qualifies as a permitted use7 it is lawful, despite the existence of
undesirable attributes, unless the definition of the permitted use expressly prohibits the
presence of the undesirable attributes." Town ofAlta v. Ben Hame, 836 P.2d 797, 809
(Utah App. 1992) (Bench, P.J., concurring and dissenting).
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reasonably conceivable legislative purpose. See id. The "rational-basis" approach, in
other words, requires only a determination that there be some "reasonably conceivable
state of facts that could provide a rational basis for the [decision]." Heller v. Doe by Doe,
U.S.
508 U.S.

, 113 S.Ct. 2637, 2643 (1993) (quoting FCC v. Beach Communications, Inc.,
, 113 S.Ct. 2096, 2100-01 (1993)); accord Ryan v. Gold Cross Services, Inc.,

903 P.2d 423, 426 (Utah 1995).
A city staff, however, must correctly apply the law, not merely a "rational" notion.
It cannot pick and choose among infinite "rational" possibilities and ignore the written
law. The mandated correctness standard admits of but two possibilities: yes and no,
requiring verification of possible results against a given standard—in this case, the
relevant zoning ordinances; Sandy's "rationality" or "reasonableness" approach, however,
allows one to elect a solution from any number of workable outcomes. Emphasizing
plausibility over propriety, the "rationality" standard requires no verification with any
rule, merely the approval of common sense. This erroneous standard of review placed
a wholly inappropriate and unwarranted burden on Appellants' shoulders, and ignored
the fact that it is precisely the validity of the Staff decision which was at issue.3

3

Indeed, even if we assume arguendo that rational-basis did somehow apply to staff
decisions on review before a board of adjustment, then, since Sandy Land Code §§ 15-73(a) and 15-7-5(a) contain stated legislative purposes, the various assertions, beyond
those stated purposes, adduced by the staff before the Sandy City Board of Adjustment
(see Record at 207-08), were both irrelevant and inadmissible.
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In a curious mixture of admission and argument, Sandy has argued that its Board
of Adjustment,
like most others, is made up of persons without legal training who are not
intuitively aware of the legal significance of terms such as "reasonable,"
"rational," or "rationale." Board members in this case were merely
attempting to determine whether the staff interpretation of the zoning
ordinance was proper or, in their terms, reasonable . . . . So long as the
procedure afforded to plaintiffs was "orderly, impartial, judicious and
fundamentally fair," other procedural imperfections may be properly
overlooked.
Record at 164. Plaintiffs wholeheartedly agree that this was a procedural imperfection,
but disagree that the lay mind is incapable of grasping the profound differences between
"it is correct" and "it is rational." A small child's inference that the past tense of "bring"
is "brang" is perfectly rational, but it is wrong. Running a red light on an empty street
in the middle of the night is rational, but it is illegal, and everyone knows it.
In any case, whether they knew its legal name or not, the Sandy Board of
Adjustment, advised by its legal counsel—who is also a member of the city staff—applied
a rational-basis test, choosing to ignore the statutorily mandated correctness standard.
Record at 284 & 287. They did not verify the Staffs decision against the applicable
ordinances (which say nothing at all about rentals, short-term or long), but approved the
Staff decision as "reasonable" and "rational"—the Staffs decision, in other words,
sounded good to them. The Board might very well be unaware of the formal label for
the test they applied, but the suggestion that this ignorance somehow permits the
application of an improper test is both untenable and misleading.
70215 SA607 001
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The standard to which Sandy subscribes, and which it urges upon the Court—that
the Court must "simply determine in light of the evidence before the Board, whether a
reasonable mind could reach the same conclusion as the Board" (Record at 163 (quoting
Patterson, 893 P.2d at 604))—is simply wrong.
C.

The Board misinterpreted the applicable ordinances.
"[WJhether or not [a] Board's decision is illegal depends on a proper

interpretation and application of the law. These are matters for [court] determination
. . . according] no deference to . . . the Board." Patterson, 893 P.2d at 604; see also Town
ofAlta v. Ben Hame Corp., 836 P.2d 797, 800 (Utah App. 1992) (citing Ward v. Richfield
City, 798 P.2d 757, 759 (Utah 1990)); Berube v. Fashion Centre, Ltd., Ill

P.2d 1033,

1038 (Utah 1989)) (explaining that board of adjustment interpretations of zoning
ordinances are conclusions of law to be "reviewed for correctness without deference.").
It is also well established that because zoning ordinances are in derogation of the
common-law right to unrestricted use of one's own property, "provisions therein
restricting property uses should be strictly construed, and provisions permitting property
uses should be liberally construed in favor of the property owner." Patterson, 893 P.2d
at 606 (citing multiple cases from various jurisdictions).
The relevant ordinances in this case are sections 15-7-3 and 15-7-5 of the Sandy
Land Code, establishing, respectively, Sandy's R-1-10 and R-1-8 residential zones. Both
regulations expressly list "Dwelling, Single Family" as a permitted use within these
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zones. Sandy Land Code §§ 15-7-5(b)(2) and 15-7-3(b)(2). The Sandy Land Code
defines a single family dwelling as "A detached housing unit within a structure with
kitchen and sleeping facilities, designed for occupancy by one family." Sandy Land Code
§ 15-2-2. "Family" is defined as "[a]n individual or two or more persons related by
blood, marriage or adoption, or a group not to exceed four unrelated persons living
together as a single housekeeping unit."4 Id. The only issue before the Board was
whether short-term rental (i.e., fewer than 30 days) of single-family residences violates
these ordinances.5
4

Interestingly, the New York Court of Appeals held a similar definition of "family"
violative of the state constitution's due process clause:
One or more persons related by blood, adoption or marriage, living and
cooking together as a single housekeeping unit, exclusive of household
servants [; a] number of persons but not exceeding four, living and cooking
together as a single housekeeping unit though not related by blood,
adoption or marriage. . . .
Baerv. Town ofBrookhaven, 537 N.E.2d 619, 619 (N.Y. 1989). The court declared that
this "restriction on] the size of a functionally equivalent family but not the size of a
traditional family" "was not reasonably related to a legitimate zoning purpose and,
therefore, violated the State Due Process Clause." Id. (citing McMinn v. Town of Oyster
Bay, 488 N.E.2d 1240 (N.Y. 1985)).
5

In passing, it should be noted that following opening statements at the March 20,
1996, hearing, it quickly became evident that the members of the Board had already
made up their minds what the outcome of the hearing would be. Mr. Evans' first
question to Appellants, for example, was in reality a rather obvious philippic against
"single-family" use being defined in Appellants' favor—as anything less than 30 days:
Dave Evans: OK . . . how do you address the issue of . . . what a single
family occupancy is. Is that fifteen minutes at a time? If a different family
comes in every fifteen minutes and uses the bedrooms and leaves, is that
70215 SA607.001
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Similar to the case at bar is State ex rel Harding v. Door Co. Board ofAdjustment, 371
N.W.2d 403 (Wis. Ct. App. 1985), in which appellant sought to build a house for sale
to thirteen owners, each of whom would have the right to occupy the house for four
weeks each year. Id. at 404. The county board of adjustment revoked the building
permit, asserting that the proposed use violated the county zoning code restricting use
of the property to "single family dwellings"; the reviewing trial court affirmed. See id.
The applicable zoning ordinances (similar in many respects to the analogous Sandy

a single family occupancy as long as they do it as a family? Is it every
hour? Reasonably we have to come to grips with that. What is meant by
a single family occupancy? How many times can different families go into
that home and still be a single family? What's the normal operational
cycle of a home? Of a single family home as opposed to a hotel? Or a
brothel? Or anything else?
Craig Smith: Well, as I think I tried to point, and I'll try to answer your
question, it's a good question...
Dave Evans: But isn't that the real issue here? I mean, is this, in fact, a
single family use, and you're saying thirty days isn't right, well what is
right? Is fifteen minutes right? Is an hour right?
Craig Smith: I'd say four days would be right. I'd say...
Dave Evans: So you're saying four days, so you're saying, so like when you
abort the baby, is three months right? Is nine months right? Or is maybe
the abortion wrong altogether?
(Record at 218). Later, when Mr. Ron Ivie, the Park City Fire Marshall, explained that
the Park City Council had passed an ordinance which set minimum rental periods in
residential communities, Mr. Evans interrupted with "Oh I like your ordinance up there,
I think you've done a good job." (Id. at 225.)
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ordinances) defined "single family dwelling" as "a detached building designed for or
occupied exclusively by one family," and "family" as "one or more persons related by
blood or marriage occupying the premises and living together as a single housekeeping
unit." Id.
Citing the strict construction rule, the Wisconsin Court of Appeals reversed.
Pointing out that the ordinance "fails to require occupancy over a period of time," id.,
the court pointed out that the building was designed for occupancy by one family, and
would in fact be occupied at any given time by one family—to the exclusion of the other
twelve, id. The proposed use, therefore, did not violate the zoning ordinance.
In City of Portland v. Carriage Inn, 676 P.2d 943 (Or. Ct. App. 1984), the city
sought to enjoin "transient occupancy" of an apartment building, claiming that such use
violated the city's zoning code. The code contained a definition of "apartment dwelling":
"a building or portion thereof designed for occupancy by three or more families living
independently of each other." Id. at 944. the city, however, urged the court to apply a
definition of "dwelling" from a different section: "a building or portion thereof designed
for residential occupancy," and then asked the court to apply a dictionary definition of
"residential" as "the act or fact of abiding or dwelling in a place for some time." Id.
Refusing to adopt the city's reading, the court explained, "One who enters a
residential care facility . . . may do so for a period ranging from days to months," id. at
944-45; moreover, the code referred to hotels as a "residential" use, "unambiguously
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us[ing the term] to describe a facility in which an individual may stay for as little as a
week at a time," id. The court pointed out that the definitions turned on design rather
than use, and that the city's definition of "residential" conflicted with the code's use of
the term elsewhere. Since none of the definitions the court examined made any
reference to duration of occupancy, the court concluded, much as had their Wisconsin
counterpart in Harding, that the zoning code did not prohibit transient occupancy:
[Since n]one of th[e code's] definitions refers to the duration of occupancy
. . . . the only conclusion to be drawn . . . is that 'residential' was intended
to differentiate those uses involving living arrangements for persons from
other types of uses such as commercial, manufacturing and farming, rather
than to distinguish long-term from short-term occupancy."
Id. at 945.
The Sandy Land Code, like the Portland zoning code in Carriage Inn, uses
"residential" in this same way: "Residential Health Care Facility," for instance, Sandy
Land Code § 15-2-2 (referring to Utah Code Ann. § 26-21-8) is defined as "a facility
providing assistance with activities of daily living and social care to two or more
residents who require protected living arrangements," Utah Code Ann. § 26-212(17)—there are no duration requirements.
As with Portland in Carriage Inn, "residential" has nothing to do with length of
occupancy in Sandy's zoning regulations, and Defendants' caseless reliance on their
perceptions of such a distinction is meaningless: the Board has illegally imposed
personal opinion onto the written law, without regard to that law's clear language and
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without authority to interpolate such distinctions into ordinances from which they are
conspicuously and intentionally absent.6
Strauss v. Zoning Hearing Board of Haverford Township, 608 A.2d 1105 (Pa. Cm with.
Ct. 1992), turned in part on the definition of "family." From 1986 through 1989,
Strauss rented three houses out each to a group of three unrelated students, and each
year the township granted her an "Occupancy Registration Rental Units" permit. In
1989, however, the township passed a new ordinance creating a "student housing"
classification with associated building, setback, and parking requirements, to which
Strauss's properties did not conform; her 1990 permit application was denied. Id. at
1106.
Strauss appealed to the Zoning Board, arguing that prior to the amendment, her
use of the houses had complied with the family dwelling section of the ordinance, and

6

Had the Sandy city council desired to impose a rental duration limitation, they very
easily could have. Many municipalities in Utah directly and specifically address "shortterm" rentals in their ordinances. In Park City, for example, "Rental of dwellings for
periods less than 30 days" is an explicit category of land use. (Park City Municipal Code
at 7-54.) Park City's code divides the city's "single-family" zones into those areas in
which such rental is prohibited ("SF" zones) and in which it is permitted ("SF-N"
zones), and provides for regulation of rental for fewer than 30 days by licensure. (See
Park City Municipal Code § 4-2-18(C).) Similarly, Salt Lake County Ordinances §
19.76.280 specifies those zoning classifications permitting "short-term rental" (defined
as rental for fewer than 30 days). Other provisions of the County Ordinances label
short-term rental a conditional use, § 19-12-030, and provide for minimum occupancy
standards, § 19-04-547.
Unlike its neighbors, however, Sandy's city council has not adopted any such
ordinance.
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was thus a legal nonconforming use. Id. at 1107-08. The zoning ordinance defined
"family" as
a single person occupying a dwelling unit and maintaining a household;
two (2) or more persons related by blood, marriage or adoption occupying
a dwelling unit, living together and maintaining a common household . .
. or not more than three (3) unrelated persons occupying a dwelling unit
living together and maintaining a common household (group quarters).
Id. at 1107 (emphasis deleted). The Board, concluding that the students did not satisfy
the "family" definition, upheld the denial, id. at 1106 & 1108; the trial court, however,
agreed with Strauss and reversed. Id. at 1106.
On appeal, the township argued that the student groups lacked the cohesiveness
and permanence of a "family," citing as factors length of stay and individual
independence. Id. at 1108. The court analogized In re Appeal of Miller, 515 A.2d 904
(Pa. 1986), wherein a homeowner had taken in aged and handicapped boarders, and
provided room, board, transportation, and supervision. The local zoning ordinance had
permitted single family dwellings, defining family as "any number of persons living and
working together as a single housekeeping unit." Strauss, 608 A.2d at 1108. The local
zoning board had adduced the periodic changes in the group's membership and the fact
that the boarders paid for their lodging as evidence that the group did not function as
a family. The trial and appellate courts had agreed; but the Pennsylvania Supreme
Court, noting that the residents shared a kitchen, had reversed, holding that "despite the
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fact that the tenants paid for their lodging and some were temporary lodgers, the
residents functioned as a family." Id.
In light of this and other precedent, the Strauss court held that Strauss's student
tenants did in fact fit the definition of "family" in the ordinance, payment of rent,
shortness of stay, and unrelatedness notwithstanding. Id. at 1109. "The existence of
common eating and cooking facilities," said the court, "was a significant factor in this
case, because use of a single kitchen in common was an objective indication of a familytype setting." Id.
These cases clearly demonstrate the strict construction of zoning ordinances
imposed by Patterson and, indeed, mandated by longstanding precedent dating back into
the common law. Absent specific language establishing a set time requirement, the
courts do not recognize in "single-family residence" any particular requirement as to
duration of stay or payment of rent or blood relation.
While it differs significantly in a number of crucial respects, Town ofAlta v Ben
Hame Corp., 836 P.2d 797 (Utah App. 1992), also dealt with the issue of residential
rentals and indirectly sheds some light on the present issue. Ben Hame, a corporation
held by two nonresident families, owned a 5,000 square foot vacation home on Salt Lake
County land, in a zone permitting single-family dwellings and customary accessory uses,
but forbidding hotels and boarding and lodging houses. Id. at 799 & 806 (Bench, P.J.,
concurring and dissenting). Ben Hame, listing its business as "operation of hotels and
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inns" in its corporate and tax filings, had advertised its house for rental to up to 20
people, with an on-site chef (breakfast and dinner six days out of seven), airport shuttle
service, and daily housekeeping. The standard booking was seven days, with a service
charge for shorter bookings, at a base rate with a surcharge for additional persons. Id.
When the land upon which the house stood was annexed into Alta City, the
house became subject to Alta's zoning code, which, unlike the County ordinance,
explicitly forbade lodging rentals and rentals for fewer than 30 days. Id. at 800. Alta
had sought and had been granted an injunction prohibiting Ben Hame's short-term
commercial lodging rental of its house, as a violation of Alta's zoning ordinance. Id. But
Ben Hame appealed, claiming its operation had been a legal accessory use under the
County zoning, and was thus a valid nonconforming use. Two of the judges on the
appellate panel, however, decided that
use as a "lodging facility" of a building originally designed and constructed
as a single-family dwelling is not an accessory use within the meaning of
the Salt Lake County zoning ordinance. Thus [Ben Hame's] short-term
rental operation conducted in its residence violated the zoning ordinance.
Id. at 802.
After close inspection of the Salt Lake County zoning code, however, Presiding
Judge Bench disagreed with the two-judge majority:
There is no prohibition of weekly or short-term rentals found anywhere in
the County ordinances. If the County had intended to regulate the rental
period of a single-family dwelling, the ordinance v could have been drafted
to more clearly reflect such an intent.' Because no such restriction was
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created in the ordinance, we are bound to conclude that the County did
not intend to create such a restriction.
Id. at 808 (and quoting Steele v. Brienholt, 747 P.2d 433, 435 (Utah App. 1987) (Bench,
J., concurring and dissenting) (citations omitted). It is "patently unfair," Judge Bench
concluded, "to fault Ben Hame for violating the County's zoning ordinance and then not
identify the provision of the ordinance violated, or explain how the ordinance was
violated." Id. at 809.7
In the present case, however, either analysis—that of the Judge Bench or of the
majority—yields a result favorable to the Appellants. None of the Appellants claims that
his use of his property is an accessory use, except insofar as any rental (short- or longterm) may be considered accessory, so the majority's ruling that lodging houses are not
an acceptable accessory use is inapplicable. And in any case, Ben Hame's use of its house
differed radically from that of the Appellants'. Appellants, do not run hotels or inns, as
Ben Hame did: Appellants employ neither on-site chefs nor housekeepers; they provide
no airport shuttles, nor indeed, any transportation of any kind. They transact no
business on or near their properties. In short, Appellants treat their properties as singlefamily residences.

7

Of course, this is precisely the situation in the present case. Aside from a few
references to the definition of "family" at Sandy Land Code § 15-2-2, the Sandy City
Board of Adjustment has never specified which provision(s) Appellants have violated,
nor exactly what the violation was.
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Probably the most important difference between the facts of the present case and
those focused on by the majority in Ben Hame, however, is the fact that unlike the Alta
ordinance, the Sandy zoning code contains no 30-day minimum rental provision.8
Absent such language, given the strict construction rule to which zoning codes must be
subject, such a minimum cannot legally be imposed. A municipal board of adjustment
is empowered neither to misapply nor to misinterpret (to say nothing of rewriting) the
law, regardless of what "rational basis" they believe the development staff had for so
doing.
D.

The clear and unambiguous language of the Sandy Land Code's
zoning ordinances precludes further construction.
Sandy adduces what it perceives to be the inherent incompatibility of the "short-

term" rental with the "residential neighborhood," supporting its position with an ad
populum appeal to "intangible social values," "family environment," and "quiet seclusion."
Record at 166-167. Sandy fails, however, to note that "[i]n the interpretation of
statutory language . . . . '[the courts] must be guided by the law as it is . . . . When

8

Sandy relies heavily on Emng v. City of Carmel-by-the-Sea, 286 Cal. Rptr. 382 (Cal.
Ct. App. 1991), rev. denied, U.S. cert, denied, 504 U.S. 914 (1992) (Record at 167-69),
in which the California Court of Appeals upheld as constitutional a Carmel-by-the-Sea
zoning ordinance prohibiting "transient commercial use of residential property for
remuneration for less than 30 consecutive days." Emng, 286 Cal. Rptr. at 1584. Emng,
however, is irrelevant to the present dispute: Carmel-by-the-Sea had an ordinance
specifically prohibiting rentals of fewer than 30 days; Sandy City has nothing of the
kind. Sandy's city council has never passed an ordinance which so much as mentions
30-day rentals, let alone the sort of specific enactment addressed in Emng.
70215.SA607.001

29

language is clear and unambiguous, it must be held to mean what it expresses, and no
room is left for construction/" Salt Lake Therapy Clinic v. Frederick, 890 P.2d 1017, 1020
(Utah 1995) (quoting Hanchett v. Burbidge, 202 P. 377, 379-80 (Utah 1921)); see also
CIG Exploration v. Utah State TaxComm% 897 P.2d 1214, 1216 (Utah 1995) ( uv [w]hen
faced with a question of statutory construction, [the courts] look first to the plain
language of the statute. Only if [they] find some ambiguity need [they] look further,"
citations omitted); City of South Salt Lake v. Salt Lake County, 925 P.2d 954, 29 (Utah
1996) ("[o]nly when we find ambiguity in the statute's plain language need we seek
guidance from . . . policy consideration^]," citations omitted).
"A statute is ambiguous," it has been held, "if it can be understood by reasonably
well-informed persons to have different meanings." Tanner v. Phoenix Ins. Co., 799 P.2d
231, 233 (Utah Ct. App. 1990). Here, however, the relevant ordinances are quite clear
(at least they were, prior to the BOA's decision).

The problem is not multiple

interpretation of an ambiguity, but the illegal interpolation (and enforcement) of a
nonexistent provision.

Sandy labors mightily to develop an issue as to whose

interpretation is most reasonable, Record at 173, but figments simply cannot give rise
to multiple interpretations, to say nothing of most reasonable ones.
E. The Board's decision illegally exceeded the scope of the Board's authority.
"Boards of adjustment can tailor a zoning or rezoning ordinance to specific,
unforeseen circumstances, but they lack the authority to determine zoning classifications
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of their own accord." Sandy City v. Salt Lake County, 827 P.2d 212, 220 (Utah 1992).
The Board had no authority to interpret (read interpolate) extra regulations into thitherto
unambiguous ordinances.
No provision in the Sandy Land Code provides for the 30-day minimum created
by the Staff and upheld by the Board. Other municipal codes have enacted such
limitations, clearly, openly, and properly, by way of city council legislation. The Sandy
Board of Adjustment, however, has simply "interpreted" ex nihilo a 30-day limitation into
the zoning ordinance. Defendants, of course, insist that the Board did not change the
Sandy City zoning ordinances, that they "merely entertained an appeal from a decision
interpreting a zoning ordinance." Record at 177. Prior to the Board's decision, however,
the Sandy City zoning ordinances were unambiguous: a single-family dwelling might be
put to any single-family use. Families throughout the United States since its inception
(and before) have rented their houses to others; and the Sandy Land Code makes no
mention of rental either way—it has always been a free use under the common law.9

9

Defendants point out that the Sandy Land Code prohibits any use which is not
specifically permitted. They fail to cite to any particular provision, but Sandy Land
Code § 15-6-2(a) is a good example:
No building or part thereof or other structure shall be erected, altered,
added to or enlarged, nor shall any land, building, structure, or premises
be used, designated, or intended to be used for any purpose or in any
manner other than is included among the uses hereinafter listed as
permitted . . . .
Pointing this out, however, brings up two questions: first, the code not only fails to
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But suddenly all that has changed. Now, say defendants, the Sandy Land Code
prohibits "short-term" rentals (i.e., of fewer than 30 days), although they can cite to no
ordinance which so defines "short-term" nor to any provision which forbids it (or which
allows long-term rental, permitted without being set down).
Adding previously absent requirements to the law, if not per se enactment, is at
least amendment. Both are of course forbidden to a municipal board of adjustment since
it "lack[s] the authority to determine zoning classifications of [its] own accord." Creating
such new requirements goes far beyond the legal limits of the Board's authority, which
is in fact limited to "hear[ing] and deciding] appeals from zoning decisions applying the
zoning ordinances," Sandy Land Code § 15-5-5(A)(1)10—a municipal board of
adjustment has no power to set zoning policy, to say nothing of bypassing legislative
process and enacting mere staff decisions into law.

prohibit rental; it doesn't permit it either; is rental, then, of any kind, forbidden?
Second, why is this relevant? The Sandy Land Code explicitly permits single-family use.
Rental is a single-family use. Absent some ordinance to the contrary (enacted by the
Sandy City Council, not the Board of Adjustment), Plaintiffs are therefore using their
houses as single-family residences; nothing in the code defines such use to exclude rental,
nor does such rental fall under the exceptions, variances, or home occupations listed in
the relevant ordinances. It would seem, then, that Defendants' oft-repeated litany that
"the code prohibits anything not specifically prohibited" is either an irrelevancy or an
argument in favor of Plaintiffs' position.
10

Various members of the Board, however, despite the clear limitation in the Sandy
Land Code, had to be reminded several times that they were not a policy-making body.
(See, e.g., Record at 244 &253-55.)
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Point 2
THE BOARDS INTERPRETATION RENDERS
THE ORDINANCE AT ISSUE UNCONSTITUTIONALLY VAGUE.
"Vagueness questions," the Utah Supreme Court has explained, "are essentially
procedural due process issues, i.e., whether the statute adequately notices the
proscribed conduct." State v. Frampton, 737 P.2d 183, 191-92 (Utah 1987). An
enactment is unconstitutionally vague if "persons of ordinary intelligence are unable
to determine whether their acts conform to the law," Elks Lodges 719 & 2021 v. Dept.
ofAlcoholic Beverage Control, 905 P.2d 1189, 1202 (Utah 1995); see also State v. Hall,
905 P.2d 899, 901 (Utah App. 1995) (quoting State v. Theobald, 645 P.2d 50, 51
(Utah 1982) (per curiam) (holding that a statute is unconstitutionally vague if it be
not "sufficiently explicit to inform the ordinary reader what conduct is prohibited").
The Board's "interpretation" renders Sandy's zoning ordinances
unconstitutionally vague under the Utah standard. Persons of ordinary
intelligence—indeed, persons of advanced intelligence—would be hard pressed to find
in the zoning ordinances' explicit language, or in any other Code to which Sandy City
adheres, any time limitation on rentals such as has been imposed by the Board's
interpretation. They are wholly devoid of any reference to this arbitrary 30-day
minimum rental. Reading these Codes, a landlord would naturally assume that a
lease for a week or even less would be quite legal. Apparently, however, such is not
70215.SA607.001
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the case. Suddenly, without notice, without an opportunity to object, without so
much as a vote by the Sandy City Council, no one has any idea what previously clear
ordinances permit.11 Under the Board's ruling, the Sandy City zoning ordinances no
longer give "adequate[] notice [of] the proscribed conduct," 737 P.2d at 191-92;
"persons of ordinary intelligence are [no longer jable to determine whether their acts
conform to the law," 905 P.2d at 1202. In a word, the Sandy City Board of

11

Part of Appellants' concern, of course, is that the Board's decision changes the
enforcement of Sandy City's zoning ordinances. Many witnesses were present at the
hearing who would have testified that they purchased houses in Sandy after being told
that short-term rentals were allowed under the Sandy Land Code. (See, e.g., Record at
249.)
After Appellants pointed out that, legally, only the city council can alter municipal
policy, Mr. Casady put a "question" which argued in favor of making such a policy
change:
Kelly Casaday: I have one question for Mr. Smith or whoever would like
to answer this. It seems that the cut-to-the-chase part of this equation for
me is, do politicians have the right to change policy?
Craig Smith: And they certainly do, and how they do it is by passing a
new ordinance.
Kelly Casaday: Well, Administration can make decisions based on things.
That's how come there is an administration and a legislative body to work
within the framework that the legislative body has given them.
(Id. at 244.) The argument here is clearly a defense of the Staffs erroneous
interpretation, not an impartial query. Mr. Casaday takes exception with Mr. Smith's
statement that the Board of Adjustment cannot make policy, evidently admits that the
new "interpretation" is in fact a change of policy, and then sets about trying to prove the
wholly untenable notion that a legislative body can be passively divested of its policymaking authority by an administrative board.
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Adjustment has capriciously and unconstitutionally muddled the once-clear edges of
the zoning ordinances such that they no longer provide a reliable guide to conduct.
Indeed, in light of the new, unwritten "30 day" rental minimum created ex nihilo by
the Sandy Board of Adjustment (and existing only in their minds), "persons of
ordinary intelligence" cannot any longer "determine whether their acts conform to
the law" by reading the ordinances, as required by Elks Lodges, 905 P.2d at 1202. As
things stand now, a person of ordinary intelligence can read the Sandy Land Code
cover to cover with never the slightest inkling that the ordinance somehow forbids
"short-term" rentals. As interpreted by the Sandy Board of Adjustment, the Sandy
Land Code's residential zoning ordinances are now unconstitutionally vague.
Point 3
THE SANDY CITY STAFF AND BOARD OF ADJUSTMENT
SHOULD NOT BE PERMITTED TO ALTER THE LAW BY FIAT.
Prior to the Staffs decision to unilaterally insert a 30-day minimum rental
provision into the Sandy Land Code, "short-term" rental was openly permitted. Several
years ago, Mr. Kevin Roberts went personally to Mr. Brok Armantrout of the City Staff
(the very Staff member who represented Sandy City at the hearing at issue) and asked
whether rentals of fewer than 30 days were permitted. He was told, before a witness,
that "yes . . . absolutely, no problem." Record at 249. On or about December 13, 1995,
however, the Staff suddenly changed its mind and decided that "short-term" rentals
should be prohibited. See Letter from Brok Armantrout to Steve Brown, December 13,
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1995, Record at 13. Mr. Roberts, learning of the BOA hearing, called Mr. Armantrout
and asked whether the city council had changed the ordinances. He was told that
nothing had changed except the interpretation. Record at 249.
Defendants argue that "[s]imply failing to enforce a zoning ordinance for a period
of time does not suffice to estop future enforcement."

Record at 175. This is a

misleading position. Sandy City has not "simply fail[ed] to enforce a zoning ordinance,"
they have failed even to enact one. As Mr. Armantrout explained to Mr. Roberts,
nothing has changed in the ordinances—there was no 30-day limitation before, and there
is none now. The Staff created the limitation out of whole cloth, and the Board of
Adjustment approved it. This is not failure of enforcement, but usurpation of legislative
authority: Defendants should be estopped from their inconsistent, erratic, and illegal
alteration of applicable law.
Defendants raise the point that Plaintiffs may rely on an estoppel claim only as
to statements from an individual "in a position to bind the city." Record at 175 (aiting
Town of Aha v. Ben Hame Corp., 836 P.2d at 803). This is true, but at least one
declaration that rentals of fewer than 30 days were permitted under Sandy zoning
ordinances came from Brok Armantrout himself, clearly an agent with authority to bind
Sandy City.12

12

Defendants' summation of this point includes the sweeping argument that
An over-the-counter inquiry yielding affirmative statements from a clerk or
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CONCLUSION
In light of the Board's application of an improper rational-basis standard of
review, rather than the proper correctness standard; its misinterpretation of the
applicable ordinances, reading in a nonexistent 30-day minimum rather than applying
the actual language of the Sandy City Council; its improperly exceeding its authority in
so ruling; and the vagueness which would result from upholding its decision; Appellants
respectfully request the Court reverse the Summary Judgment below, rule that shortterm rentals of residences are not prohibited by Sandy City Ordinances, and award
Appellants their costs and attorneys' fees on appeal.

Respectfully submitted this z~Z> """"day of July, 1997.
NIELSEN & SENIOR

J.Craig^Smith
cott MJElfeworth

ministerial officer who does not have authority to deviate from the
applicable zoning ordinances simply lacks the requisites to form the basis
for estoppel against the city.
(Record at 176.) This argument is odd in light of Mr. Armantrout's deviation from the
written zoning ordinances by creating the 30-day rental limitation beginning this entire
dispute.
70215.SA607.00I

37

Certificate of Service
On this LS ^tiay of July, 1997,1 caused a true and correct copy of the foregoing
Brief of Appellants to be mailed, via first-class mail, two copies apiece, to each of the
following:
Jody K. Burnett
WILLIAMS & HUNT
257 East 200 South
Suite No. 500
P.O. Box 45678
Salt Lake City, Utah 84145-5678
Steven C. Osborn
Assistant City Attorney
SANDY CITY
10000 Centennial Parkway
Sandy, Utah 84070

70215 SA607 001

ADDENDUM

Tab 1

Determinative Constitutional and Statutory Provisions.

Tab 2

Relevant Ordinances from the Land Development Code of Sandy City
(1996).

Tab 3

Pre-Hearing Analysis Memorandum from the Staff of the Sandy City
Community Development Department, March 14, 1996. (Record at
180-83.)

Tab 4

Transcript for that part of the Board of Adjustment Meeting March 20,
1996, on the Steve Brown, Dennis Cloward, Joseph Bowers Alleged Error
Request (BOA # 96-01, 96-04, 96-07). (Record at 206-91.)

Tab 5

Reporter's Transcript of Proceedings before the Honorable J. Dennis
Frederick on Monday, December 16, 1996. (Record at 350-73.)

Tab 6

Minute Entry of December 16, 1996, granting Defendants' Cross-Motion
for Summary Judgment. (Record at 325.)

Tab 7

Plaintiffs' Objections to Defendants' Proposed Summary Judgment and
Dismissal Order, January 17, 1997. (Record at 327-28.)

Tab 8

Minute Entry of February 11, 1997, denying Plaintiffs' Objections to
Defendants' Proposed Order. (Record at 333.)

Tab 9

Summary Judgment and Order of Dismissal, February 11, 1997. (Record
at 335-36.)
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Utah Const, art. I, § 7
No person shall be deprived of life, liberty or property, without due process of law.
Utah Code Ann. § 26-21-2(17)
"Residential health care facility" means a facility providing assistance with activities of
daily living and social care to two or more residents who require protected living
arrangements.
Land Development Code of Sandy City (1996) § 15-2-2
Dwelling. Single Family. A detached housing unit within a structure with kitchen and
sleeping facilities, designed for occupancy by one family, excluding accessory apartments
and extended living areas which may be approved as provided for in Section 15-7-11(c).
Family. An individual or two or more persons related by blood, marriage or adoption,
or a group not to exceed four unrelated persons living together as a single housekeeping
unit.
Residential Health Care Facility. An operation licensed by the State of Utah as a
"Residential Health Care Facility" under authority of Section 26-21-8, UCA; or any
successor Section thereto.
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10-9-701-

B o a r d of a d j u s t m e n t — A p p o i n t m e n t — T e r m —
Vacancy.

(1) In order to provide for just and fair treatment in the administration of
local zoning ordinances, and to ensure that substantial justice is done, each
municipality adopting a zoning ordinance shall appoint a board of adjustment
to exercise the powers and duties provided in this part.
(2) (a) The board of adjustment shall consist of five members and whatever
alternate members that the chief executive officer considers appropriate.
(b) The chief executive officer shall appoint the members and alternate
members with the advice and consent of the legislative body for a term of
five years.
(c) The chief executive officer shall appoint members of the first board of
adjustment to terms so that the term of one member expires each year.
(3) (a) No more than two alternate members may sit at any meeting of the
board of adjustment at one time.
(b) The legislative body shall make rules establishing a procedure for
alternate members to serve in the absence of members of the board of
adjustment.
(4) (a) The chief executive may remove any member of the board of
adjustment for cause if written charges are filed against the member with
the chief executive.
(b) The chief executive shall provide the member with a public hearing
if he requests one.
(5) (a) The chief executive officer with the advice and consent of the
legislative body shall fill any vacancy
(b) The person appointed shall serve for the unexpired term of the
member or alternate member whose office is vacant.

10-9-702.

Organization — P r o c e d u r e s .

(1) The board of adjustment shall:
(a) organize and elect a chairperson; and
(b) adopt rules that comply with any ordinance adopted by the legislative body.
(2) The board of adjustment shall meet at the call of the chairperson and at
any other times that the board of adjustment determines.
(3) The chairperson, or in the absence of the chairperson, the acting
chairperson, may administer oaths and compel the attendance of witnesses.
(4) (a) All meetings of the board of adjustment shall comply with the
requirements of Title 52, Chapter 4, Open and Public Meetings.
(b) The board of adjustment shall:
(i) keep minutes of its proceedings, showing the vote of each
member upon each question, or if absent or failing to vote, indicating
that fact; and
(ii) keep records of its examinations and other official actions.
(c) The board of adjustment may, but is not required to, have its
proceedings contemporaneously transcribed by a court reporter or a tape
recorder.
(d) The board of adjustment shall file its records in the office of the
board of adjustment.
(e) All records in the office of the board of adjustment are public records.
(5) The concurring vote of three members of the board of adjustment is
necessary to reverse any order, requirement, decision, or determination of any
administrative official or agency or to decide in favor of the appellant.
(6) Decisions of the board of adjustment become effective at the meeting in
which the decision is made, unless a different time is designated in the board's
rules or at the time the decision is made ;
(7) The legislative body may fix per diem compensation for the members of
the board of adjustment based on necessary and reasonable expenses and on
meetings actually attended.

10-9-703.

Powers and duties.

(1) The board of adjustment shall hear and decide
(a) appeals from zoning decisions applying the zoning ordinance,
(b) special exceptions to the terms of the zoning ordinance, and
(c) variances from the terms of the zoning ordinance
(2) The board of adjustment may make determinations regarding the
existence, expansion, or modification of nonconforming uses if that authonty is
delegated to them by the legislative body

10-9-704. Appeals.
(1) (a) (1) The applicant or any other person or entity adversely affected by
a decision administering or interpreting a zoning ordinance may
appeal that decision applying the zoning ordinance by alleging that
there is error in any order, requirement, decision, or determination
made by an official in the administration or interpretation of the
zoning ordinance
(n) The legislative body shall enact an ordinance establishing a
reasonable time for appeal to the board of adjustment of decisions
administering or interpreting a zoning ordinance
(b) Any officer, department board or bureau of a municipality affected
by the grant or refusal of a ouilding permit or by any other decisions of the
administrative officer in the administration or interpretation of the zoning
ordinance may appeal any decision to the board of adjustment
(2) The board of adjustment shall hear and decide appeals from planning
commission decisions regarding conditional use permits unless the zoning
ordinance designates the legislative body or another body to hear conditional
use permit appeals
(3) The person or entity making the appeal has the burden of proving that
an error has been made
(4) (a) Only decisions applying the zoning ordinance may be appealed to the
board of adjustment
(b) A person may not appeal, and the board of adjustment may not
consider, any zoning ordinance amendments
(5) Appeals may not be used to waive or modify the terms or requirements
of the zomng ordinance

10-9-705. Routine and uncontested matters.
(1) (a) With the consent of the legislative body, the chief executive officer
may appoint an administrative officer to decide routine and uncontested
matters before the board of adjustment
(b) The board of adjustment shall
(I) designate which matters may be decided by the administrative
officer, and
(n) establish guidelines for the administrative officer to comply
with in making decisions
(2) Any person affected by a decision of the administrative officer may
appeal the decision to the board of adjustment as provided m this part

10-9-706. Special exceptions.
(1) In enacting the zoning ordinance, the legislative body may
(a) provide for special exceptions, and
(b) grant jurisdiction to the board of adjustment to hear and decide
some or all special exceptions
(2) The board of adjustment may hear and decide special exceptions only if
authorized to do so by the zoning ordinance and based only on the standards
contained in the zoning ordinance
(3) The legislative body may provide that conditional use permits be treated
as special exceptions in the zoning ordinance

10-9-707.

Variances.

(1) Any person or entity desiring a waiver or modification of the requirements of the zoning ordinance as applied to a parcel of property that he owns,
leases, or in which he holds some other beneficial interest may apply to the
board of adjustment for a variance from the terms of the zoning ordinance
(2) (a) The board of adjustment may grant a variance only if
(I) literal enforcement of the zoning ordinance would cause an
unreasonable hardship for the applicant that is not necessary to carry
out the general purpose of the zoning ordinance,
(n) there are special circumstances attached to the property that do
not generally apply to other properties in the same district,
(m) granting the variance is essential to the enjoyment of a
substantial property right possessed by other property in the same
district,
(IV) the variance will not substantially affect the general plan and
will not be contrary to the public interest, and
(v) the spirit of the zoning ordinance is observed and substantial
justice done
(b) (I) In determining whether or not enforcement of the zoning ordinance would cause unreasonable hardship under Subsection (2)(a),
the board of adjustment may not find an unreasonable hardship
unless the alleged hardship
(A) is located on or associated with the property for which the
variance is sought, and
(B) comes from circumstances peculiar to the property, not
from conditions that are general to the neighborhood
(n) In determining whether or not enforcement of the zoning
ordinance would cause unreasonable hardship under Subsection
l2)(a), the board of adjustment may not find an unreasonable hardship
if the hardship is self-imposed or economic
(c) In determining whether or not there are special circumstances
attached to the property under Subsection (2)(a), the board of adjustment
may find that special circumstances exist only if the special circumstances
(l) relate to the hardship complained of, and
(n) deprive the property of privileges granted to othe^ properties in
the same district
(3) The applicant shall bear the burden of proving that all of the conditions
justifying a variance have been met
(4) Variances run with the land
(5) The board of adjustment and any other body may not grant use
variances
(6) In granting a variance, the board of adjustment may impose additional
requirements on the applicant that will
(a) mitigate any harmful affects of the variance, or
(b) serve the purpose of the standard or requirement that is waived or
modified

10-9-708.

District court r e v i e w of board of adjustment
decision.

(1) Any person adversely affected by any decision of a board of adjustment
may petition the district court for a review of the decision
(2) In the petition, the plaintiff may only allege that the board of adjustment's decision was arbitrary, capricious, or illegal
(3) The petition is barred unless it is filed within 30 days after the board of
adjustment's decision is final
(4) (a) The board of adjustment shall transmit to the reviewing court the
record of its proceedings including its minutes, findings, orders and, if
available, a true and correct transcript of its proceedings
(b) If the proceeding was tape recorded, a transcript of that tape
recording is a true and correct transcnpt for purposes of this subsection
(5) (a) (l) If there is a record, the district court's review is limited to the
record provided by the board of adjustment
(n) The court may not accept or consider any evidence outside the
board of adjustment's record unless that evidence was offered to the
board of adjustment and the court determines that it was improperly
excluded by the board of adjustment
(b) If there is no record, the court may call witnesses and take evidence
(6) The court shall affirm the decision of the board of adjustment if the
decision is supported by substantial evidence in the record
(7) (a) The filing of a petition does not stay the decision of the board of
adjustment
(b) d) Before filing the petition, the aggrieved party may petition the
board of adjustment to stay its decision
(n) Upon receipt of a petition to stay, the board of adjustment may
order its decision stayed pending district court review if the board of
adjustment finds it to be in the best interest of the municipality
(in) After the petition is filed the petitioner may seek an injunction
staying the board of adjustment's decision

78-2a-3.

Court of Appeals jurisdiction.

(1) The Com t of Appeals has jurisdiction to issue all extraordinary writs and
to issue all writs and process necessary
(a) to carry into effect its judgments, orders, and decrees 01
(b) in aid of its jurisdiction
(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of
interlocutory appeals over
(a) the final orders and decrees resulting from formal adjudicative
proceedings of state agencies or appeals from the district court review of
informal adjudicative proceedings of the agencies, except the Public
Service Commission, State Tax Commission, School and Institutional
Trust Lands Board of Trustees, Division of Forestry, Fire and State Lands
actions reviewed by the executive director of the Department of Natural
Resources, Board of Oil, Gas, and Mining, and the state engineer,
(b) appeals from the district court review of
(1) adjudicative proceedings of agencies of political subdivisions of
the state or other local agencies, and
(n) a challenge to agency action under Section 63-46a-12 1,
(c) appeals from the juvenile courts,
(d) interlocutory appeals from any court of record in criminal cases,
except those involving a charge of a first degree or capital felony,
(e) appeals from a court of record in criminal cases, except those
involving a conviction of a first degree or capital felony,
(f) appeals from orders on petitions for extraordinary writs sought by
persons who are incarcerated or serving any other criminal sentence,
except petitions constituting a challenge to a conviction of or the sentence
fot a first degree or capital felony,
(g) appeals from the orders on petitions for extraordinary writs challenging the decisions of the Board of Pardons and Parole except in cases
involving a first degree or capital felony,
(rO appeals from district court involving domestic relations cases,
including, but not limited to, divorce, annulment, property division, child
custody, support, visitation, adoption, and paternity,
d) appeals from the Utah Military Court, and
(j) cases transferred to the Court of Appeals from the Supieme Court
(3) The Court of Appeals upon its own motion only and by the vote of four
judges of the court may certify to the Supreme Court for original appellate
review and determination any matter over which the Court of Appeals has
original appellate jurisdiction
(4) The Court of Appeals shall comply with the requirements of Title 63,
Chapter 46b, Administrative Procedures Act, in its leview of agency adjudica
tive proceedings

78-3-4.

Jurisdiction — Appeals.

(1) The district court has original jurisdiction in all matters civil and
criminal1, not excepted in the Utah Constitution and not prohibited by law
(2) The district court judges may issue all extraordinary writs and other
writs necessary to carry into effect their orders, judgments, and decrees
(3) The district court has jurisdiction over matters of lawyer discipline
consistent with the rules of the Supreme Court
(4) The district court has jurisdiction over all matters properly filed in the
circuit court pnor to July 1, 1996
(5) The district court has appellate jurisdiction to adjudicate trials de novo
of the judgments of the justice court and of the small claims department of the
district court
(6) Appeals from the final orders, judgments, and decrees of the district
court are under Sections 78-2-2 and 78-2a-3
(7) The distnct court has jurisdiction to review agency adjudicative proceedings as set forth m Title 63, Chapter 46b, Administrative Procedures Act, and
shall comply with the requirements of that chapter, in its review of agency
adjudicative proceedings

78-33-1.

Jurisdiction of district courts — Form — Effect.

The district courts within their respective jurisdictions shall have power to
declare rights, status, and other legal relations, whether or not further relief is
or could be claimed. No action or proceeding shall be open to objection on the
ground that a declaratory judgment or decree is prayed for. The declaration
may be either affirmative or negative in form and effect; and such declaration
shall have the force and effect of a final judgment or decree.
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BOARD OF ADJUSTMENT
CHAPTER 15-5 BOARD OF ADJUSTMENT

15-5-1
15-5-2
15-5-3
15-5-4
15-5-5
15-5-6
15-5-7
15-5-8
15-5-9
15-5-10

Purpose of the Board of Adjustment
Creation of the Board of Adjustment
Membership of Board
Procedures of the Board
Powers and Duties
Spectal Exceptions
Variances
Appeals
Routine and Uncontested Matters
District Court Review of the Board of Adjustment
Decision

15-5-1
Purpose of the Board of Adjustment
In <?rder to provide for just and fair treatment m the administration
of local zoning ordinances, and to ensure that substantial justice
is done, a Board of Adjustment has been created to exercise the
powers and duties provided hereafter.
15-5-2

Creation of the Board of Adjustment

A
The Board of Adjustment shall consist of five regular
members and two alternate members.
1. The mayor shall appoint the members and
alternate members with the advice and consent of the City
Council for a term of five years
2
The mayor shall appoint regular members of the
Board of Adjustment to terms so that the term of one
member expires each year The mayor shall appoint
alternate members m such a manner as that at least a two
and one-half year gap exist between term expirations,
B
One member of fhe Sandy Crty Planning Commission
shall be appointed semi-annually by the Plann«ig Commission to
sep/e as the Planning Commission's liaison to the Board of
Adjustment Such Planning Commission member shall have the
nght to attend all meetings of the Board of Adjustment with the
nght to take part in all discussions, but shali not vote on Board of
Adjustment decisions.

15-5-3

Membership of Board

A
All members and alternate members of the Board
shall be residents of the Crty of Sandy, Utah. Any member or
alternate member of the Board relocating their primary residence
outside the limits of the Crty of Sandy shall resign their
appointment to the Board wrthm thirty days prior to their
relocation
B
Alternate members are to serve in the absence of
rfiembers of the Board upon request of the Chairman of the
Board
1
Alternate members are to attend meetings of the
Board. The Chairman shall establish a service rotation
system, so that no alternate serves more often than the
other.
2.
No more than two alternate members may sit at
any meetjng of the Board of Adjustment at one time.
C

Removal From the Board.

1
The Mayor may remove any merhber of the
Board of Adjustment for cause if written charges are filed
against the member with the Mayor.
2
The Mayor shall provide the member with a
public hearing if he requests one.
D.

Vacancy on the Board.

1. The Mayor, with the advise and consent of the
City Council, shall fill any vacancy.
2.
The person appointed shall serve for the
unexpired term of the member or alternate member whose
office is vacant

15-5-4
A.

Procedures of the Board
The Board of Adjustment shall:
1.

Organize and elect a chairperson; and

2.
Adopt rules that comply with ail applicable state
statutes and crty ordinances.
B. The Board of Adjustment shall meet at the call of the
chairperson and at any other times that the Board of Adjustment
determines.

BOARD OF ADJUSTMENT
C
The chairperson, or tn the absence of the
chairperson, the acting chairperson, may administer oaths and
compel the attendance of witnesses
D
Ail meetings of the Board of Adjustment shall comply
with the requirements of Chapter 4 Title 52, Open and Public
Meetings, Utah Code Annotated

3
variances from the terms of the zoning
ordinance
B
The Board of Acfyjstment shall make determinations
regarding the existence, expansion, or modification of a
nonconforming use
15-5-6

1

Special Exceptions

The Board of Adjustment shall

a
Keep minutes of its proceedings, showing
the vote of each member upon each question, or if
absent or failing to vote, indicating that fact and
b
Keep records of its examinations and other
official actions
2
The Board of Adjustment may, but is not
required to, have its proceedings contemporaneously
transcrfoed by a court reporter or a tape recorder
3
The Board of Adjustment shall file its records in
the office of the Board of Adjustment, located m the
Community Development Department
4
All records in the office of the Board of
Adjustment are public records
E
When hearing a request for a variance, special
exception, or alleged error to reverse any order, requirement,
decision, or determination of any administrative official or agency
or to decide in favor of the appellant the concurring vote of three
members of the Board of Adjustment is necessary
F
Decisions of the Board of Adjustment become
effective at the meeting in which the decision is made, unless a
different time is designated in the board's rules or at the time the
decision is made
G
The City Council may fa per diem compensation for
the members of the Board of Adjustment, based on necessary
and reasonable expenses and on meetags actually attended

A. The Board may hear and decide special exceptions to
the terms of the Sandy City Development Code, provided that
such special exceptions on which the Board shall be authorized
to pass shall be limited to the following
1
Authorize the alteration, movement or enlargement of or addition to a building or structure or sign occupied by a nonconforming use, provided it can be shown by
the applicant that
a
The building, structure or sign is legally
nonconforming, and
b
The alteration movement, enlargement or
addition is in keeping with the intent of this Code, and
c
That the proposed alteration, movement,
enlargement or addition will not impose undue burden
upon the lands located in the vicinity of the nonconforming use or structure
d
That the proposed deviation from axle
requirements is the minimum needed to achieve a
reasonable use of the property, which use is to be
justified by wntter hndmgs of the Board of
Adjustment
e
Thai all requirements governing
nonconforming signs will be adhered to
2
Permit the building on a nonconforming lot, after
public hearing, where it can be shown by the applicant that
a

15-5-5
A.

Powers and Duties
The Board of Adjustment shall hear and decide

1
appeals from zoning decisions appryng the
zoning ordinance,
2
special exceptions to the terms of the zoning
ordinance, and

The lot is legally nonconformng

b
The construction of a building upon the
nonconfomwig tot will be m harmony with one or more
of the purposes of this ordinance as stated n Section
15-1-2 hereof and shall be in keeping with the frtent
of this ordinance
c
The proposed building wiB not mpDse
undue burden upon the lands located m the vionity of
the nonconform^ lot

BOARD OF ADJUSTMENT
3. Where a parcel of land was at least 1-1/2 times
as wide and 1-1/2 times as large in area as required for a
lot in the district at the time this Code was adopted, permit
the division of the parcel into two lots. The person
requesting the special exception must show that the land in
question qualifies for this exception.

and substantial justice done.
2.
In determining whether or not enforcement of the
zoning ordinance would cause unreasonable hardship
under Subsection A 1, the Board of Adjustment may not
find an unreasonable hardship unless the alleged hardship:
I.
is located on or associated with the
property for which the variance is sought; and

4. Where a zone boundary line divides a lot which
was in single ownership at the time of passage of this
Code, the Board of Adjustment may permit, as a special
exception, the extension of the regulations for either portion
of the lot not to exceed 50 feet beyond the district line into
the remaining portion of the lot.
B. Before taking action on any special exception
request, the Board shall hold a public hearing thereon. In
the event that the Board decides to authorize a building
permit, it shall have the power to specify the exact location,
ground area, height, and other details and conditions of
extent and character and also the duration of the building,
structure, or part thereof to be permitted.

15-5-7

Variances

A. Any person, authorized agent in writing, or entity
desiring a waiver or modification of the requirements of the
zoning ordinance as applied to a parcel of property that he owns,
leases, or in which he holds some other beneficial interest, may
apply to the Board of Adjustment for a variance from the terms of
the zoning ordinance.
1.
only if:

The Board of Adjustment may grant a variance

a. Literal enforcement of the zoning ordinance
would cause an unreasonable hardship for the applicant
that is not necessary to carry out the general purpose of
the zoning ordinance;
b. There are special circumstances attached to the
property that do not generally apply to other properties in
the same dstrict;
c.
Granting the variance is essential to the
enjoyment of a substantial property right possessed by
other property in the same district;
d. The variance will not substantially affect the
general plan and will not be contrary to the public interest;
and
e.

The spirit of the zoning ordinance is observed

ii.
comes from circumstances peculiar to the
property, not from conditions that are general to the
neighborhood.
3. In determining whether or not enforcement of the
zonkig ordinance would cause unreasonable hardship
under Subsection A 1, the Board of Adjustment may not
find an unreasonable hardship if the hardship is
self-imposed or economic. A self-imposed hardship
inflicted on a property by action of a previous owner shall
not be reason for granting a variance to the current owner.
4.
In determinkig whether or not there are special
circumstances attached to the property undar Subsection A
1, the Board of Adjustment may find that special
circumstances exist only if the special circumstances:
a.

Relate to the hardship complained of; and

b. Deprive the property of privileges granted
to other properties in the same district.
B. The applicant shall bear the burden of proving that all
of the conditions justifying a variance have been met.
C. Variances run with the land.
D. The Board of Adjustment and any other body may not
grant use variances.
E. In granting a variance, the Board of Adjustment may
impose additional requirements on the applicant that will:
1.

Mitigate any harmful affects of the variance; or

2. Serve the purpose of the standard or
requirement that is waived or modified.

15-5-6
A.

Appeals
Alleged Errors
1.

The applicant or any other person or entity
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adversely affected by a decision administering or
interpreting a zoning ordinance may appeal that decision
applying the zoning ordinance by alleging that there is error
in any order, requirement, decision, or determination made
by an official in the administration or interpretation of the
zoning ordinance.
2. The appeal to the board shall be filed with the
Community Development Department within thirty (30) days
from the date of decision.
3. Any officer, department board, or bureau of a
municipality affected by the grant or refusal of a building
permit or by any other decisions of the administrative officer
in the administration or interpretation of the zoning
ordinance may appeal any decision to the Board of
Adjustment.
B. The person or entity making the appeal has the
burden of proving that an error has been made.
1. Only zoning decisions applying the zoning
ordinance may be appealed to the Board of Adjustment.

A. Any person adversely affected by any decision of the
Board of Adjustment may petition the district court for a review of
the decision.
B. In the petition, the plaintiff may only allege that the
Board of Adjustments decision was arbitrary, capricious, or
illegal.
C. The petition is barred unless it is filed within 30 days
after the Board of Adjustment's decision is final.
D.

The Board shall:

1. Transmit to the reviewing court the record of its
proceedings including its minutes, findings, orders and, "if
available, a true and correct transcript of its proceedings.
2. If the proceeding was tape recorded, a transcript
of that tape recording is a true and correct transcripl for
purposes of this subsection.
E

Court Review.
1.

2. A person may not appeal, and the Board of
Adjustment may not consider, any zoning ordinance
amendments.
C. Appeals may not be used to waive or modify the
terms or requirements of the zoning ordinance.

15-5-9

Routine and Uncontested Matters

A. With the consent of the city council, the Mayor may
appoint an administrative officer to decide routine and
uncontested matters before the Board of Adjustment
B.

The Board of Adjustment shall:

1. Designate which matters may be decided by the
administrative officer; and
2. Establish guidelines for the administrative officer
to comply with in making decisions.
C. Any person affected by a decision of the
administrative officer may appeal the decision to the Board of
Adjustment as provided in this part.

15-5-10

District Court Review of the Board of Adjustment
Decision

If there is a record,

a. the district court's review is limited to the
record provided by the Board of Adjustment.
b. The court may not accept or consider any
evidence outside the Board of Adjustments record
unless that evidence was offered to the Board of
Adjustment and the court determines that it was
improperly excluded by the Board of Adjustment.
2. If there is no record, the court may call
witnesses and take evidence.
F. The court shall affirm the decision of the Boaid of
Adjustment if the decision is supported by substantial evidence in
the record.
G. The filing of a petition does not stay the decfcaon of
the Board of Adjustment.
H. Before filing the petition, the aggrieved party may
petition the Board of Adjustment to stay its decision.
1. Upon receipt of a petition to stay, the Board of
Adjustment may order its decision stayed pending district
court review if the Board of Adjustment finds it to be in the
best interest of the municipality.
2.

After the petition is filed the petitioner may seek
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15-6-1
15-6-2
15-6-3
15-6-4
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Zone District Boundary Interpretation
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15-6-1

Zone Districts Established

For the purpose of this Code, all of the land within the corporate
limits of the City of Sandy, Utah, is hereby divided into the
following Zone Distncts, the boundaries of which Districts are
shown on the Official Zone District Map of Sandy
Residential District R-1-40
Residential District R-1-20
Residential District R-1-10
Residential District R-1-9
Residential District R-1-8
Residential District R-1-6
Residential District R-2-10
Residential District R-2-8
Residential District RM
Regional Commercial District RC
Boulevard Commercial District BC
Planned Center-Community District CC
Planned Center-Neighborhood District CN
Planned Center-Convenience District CVC
Industrial Development District ID
Historic Sandy (Residential) District HS-R Historic Sandy
(Commercial) District HS-C
Residential Multi-Family

15-6-2

Application Of Regulations

(a) Use of buildings, structures or land No building or
part thereof or other structure shaJI be erected, altered, added to
or enlarged, nor shall any land, building, structure, or premises
be used, designated, or intended to be used for any purpose or
in any manner other than is included among the uses hereinafter
listed as permitted or conditional uses m the district m which
such building, land or premises are located This shall apply to
all uses except legal non-conformng uses or structures that
were in existence pnor to passage of this code Chapter 15-24
(b) Height limitations No building or part thereof or
structure shall be erected, reconstructed, or structurally altered to
exceed m height the limit hereinafter designated for the district in

which such budding <s located or as may otherwise be allowed
by exception
(c) Area regulations No building, or part thereof, or
structure shall be erected, nor shall any existing building be
altered, enlarged, or rebuilt or moved or reduced in any manner,
except in conformity to the yard, building srte area, and buildmg
location regulations hereinafter designated for the land use and
the district m which such building or open space is located
(d) Yard area No yard or other open space provided
about any building for the purpose of complying with provisions
of this Code shall be considered as providing a yard or open
space for any other building, and no yard or other open space on
one building srte shall be considered as providing a yard or open
space for a building or any other building site except m the case
of dwelling groups or planned unit developments as may be
provided herein

15-6-3

Official Zone District Map

(a) Off total Zone District Mao The City tsi hereby drvided
into Distncts, as shown on the Official Zone District Map which,
together with all explanatory matter thereon, is hereby adopted
by reference and declared to be part of this Code
The Official Zone District Map shall be identified by the signature
of the Mayor of Sandy and Council Chairman, attested by the
City Recorder, and shall bear the seal of Sandy City under the
following words "This is to certify that this map is the Official
Zone District Map referred to in Chapter 15-6 of Ordinance No
of the City of Sandy, Utah," together with the date of
the adoption of this Code
If in accordance with the provisions of Chapter 15-25 of this
Code and Title 10, Chapter 9 of the Utah Code, changes are
made m district boundanes or other matters portrayed on the
Official Zone District Map after the amendment has been
approved by the City Council, an entry on the official zone district
map reflecting such amendment shall be promptly made by the
Crty Recorder No amendment to this Code which nvofves
matter portrayed on the Official Zone District Map shall become
effective until after such change and entry have been made on
said map
No changes of any nature shall be made on the Official Zone
District Map of matters shown thereon except m conformity with
the procedures set forth m Chapter 15-25 of this Code Any
unauthorized change of whatever kind by any person or persons
shall be considered a violation of this Code and punishable as
provided under Chapter 15-27 of this Code

RESIDENTIAL DISTRICTS
to the minimum front setback for mam buildings and
shall be set at least six feet from the mam structure

building shall not exceed a maximum height of 20
feet

C All accessory buildings that are not
constructed of materials having a fire rating of at least
one hour shall be set back from the side property line
a distance greater than 3 feet

J Separate meter connections for water, sewer
or gas utilities are not permitted for accessory buildings
K Structures greater than 2500 square feet in
size or greater than 15 feet m height shall be
approved by the Community Development Director
The Director may require a hearing before the
Planning Commission for any proposed accessory
structure in cases where there may be an adverse
impact on adjoining properties

D All accessory buildings that are not
constructed of materials having a fire ratmg of at least
one hour shall be set back from the rear property Ime
a distance greater than 3 feet
E No accessory buildmg or group of
accessory buildings shall cover more than 8 percent
of the total lot area
F Accessory buildmgs and uses shall not
encroach upon any easement or nght-of-way
G Accessory buildmgs shall not be located
within 10 feet of any dwelling or mam buildmg located
upon an adjoining lot
H Accessory buildings located in the side
yard of an interior lot or the street side yard of a
comer lot shall not exceed a maximum height of 6
feet and shall be screened from view from access
streets, freeways and adjacent properties by an
opaque type screening On comer lots, accessory
buildings or uses shall be located to the rear of the
main buildmg (References 15-19-18 (Fence
Regulations) and 15-21-16 (Swimming Pool Regulations)
ACCESSORY BUILDINGS
LIMITED TO 6 FT HEIGHT

ACCESSORY BUILDINGS
LIMITED TO 20 FT HEIGHT

(e) Size of Buildnqs All dwellings shall be comprised of
the minimum square footage indicated in the table m Section 157-11 (e) AH dwellings shall provide at least a double space
garage
(f) Height of Buildings All buildings m an R-1-20 District
shall be no higher than 30 feet A dwelling structure less than
10 feet m height above finished grade may be allowed only if it
qualifies as an earth-sheltered dwelling (Reference Building
Height Exception, Section 15-21-13, or Earth Sheltered
Dwellings, Section 15-7-11(d)).
(g) Planned Unit Developments (PUDs) PUDs m an R-120 District shall be allowed a maximum of 2 3 dwelling units per
gross acre Refer to Chapter 15-15 for development standards.

15-7-3

Residential District R-M0

(a) Purpose The Residential R-1-10 District ts
established to provide a residential environment wrthm Sandy
City that is characterized by moderate densities, moderately
large single family homes, a minimum of vehicular traffic and
quiet residential neighborhoods favorable for family life
(b)

Permitted Uses
(1)

(2)
(3)
21-15

Agriculture (15-7-12)(which does not include the
keeping of farm animals
Dwelling, Single Family
Home Occupation Category I & II, Reference 15-

FRONT YARD

(c) Conditional Uses (Refer to Chapter 15-23.
Conditional Uses)
I Accessory buildmgs located m the rear yard
which are set back a mmimum of 6 feet from the mam

(1)
(2)

Accessory Apartments, Reference 15-7-11 (c)
Bed and Breakfast Facility, Reference: 15-2-2,

RESIDENTIAL DISTRICTS
15-7-11(0,
Cemetery, Columbarium, Crematory, Mausoleum
Day Care, Group
Dwelling, Earth Sheltered, Reference 15-7-11(d)
Dwelling, Group Planned
Dwelling, Residential Facility for Elderly Persons
Dwelling, Residential Facility for the Handicapped
(9) Model Home
(10) Parte and Ride Facilities, on arterial streets.
(11) Planned Unit Development
(12) Public Service
(13) Public Utility Station
(14) Recreation, Outdoor
(15) Religious, Cultural Activity
(16) School, Private or Quasi-Public
(17) School, Public
(18) Zero Lot Line Development (Detached only)
(19) Alcoholic Beverage Class E
(20) Building Lots that do not have Frontage on a
Public Street.
(21) Home Occupation Category III, Reference 1521-15
(3)
(4)
(5)
(6)
(7)
(8)

(d)

dwelling structures).
(5) Rear Yard Requirements. All dwelling staictures
and other main buildings shall be set back from the rear
property line a distance of at least 30 feet, or on irregular
lots, an average of 30 feet, provided that no portion of the
building is closer than 10 feet to the property line.
(6) Comer Lots. On comer lots, the front setback
shall be a minimum of thirty (30) and twenty (20) feet respectively, regardless of which way the home faces.
(7)

Accessory Buildings and Uses

A. There shall be one foot minimum setback
from the side and rear property lines provided that
accessory buildings and detached garages are
constructed in such a manner that the roof does not
overhang the property line, water runoff does not
infringe onto adjoining property, accessory buildings
are constructed of fire resistant materials which provide a one hour or greater fire rating and are not
located within 10 feet of any dwellrig or main building
located on an adjoining lot.

Lot and Yard Regulations

(1) Lot Size. An area of not less than 10,000
square feet shaH be provided and maintained for each
dwelling and uses accessory thereto.
(2) Frontage. The minimum width of any lot for a
dwelling shall be 85 feet measured 30 feet from the front
property line.
(3) Front Yard Requirements. All buildings shall be
set back 30 feet from the front property line. Where lots
front on cul-de-sacs or elbows, the front setback may be
smaller provided that no dwelling is closer than 20 feet from
the front property line. Lots having an overall slope in
excess of 10 percent may, notwithstanding other provisions
of this Code to the contrary, be developed with a front
setback of at least 20 feet. Garage and carports, or the
garage portion where the garage is part of the main
structure, may extend beyond the main structure to a
setback line of 25 feet (but not beyond the setback line
where 20 foot setbacks are allowed).
(4) Side Yard Requirements. All dwelling structures
and other main buildings snail be set back from each side
property line a distance of at least 8 feet, and the total
distance of the two side setbacks shaH be at least 20 feel
Side setback requirements for approved zero lot line
developments shall be 0 and at least 20 feet (between

B. The minimum front setback for detached
garages and other accessory buildings shall conform
to the minimum front setback for main buildings and
shall be set at least six feet from the main structure.
C. All accessory buildings that are not
constructed of materials having a fire rating of at least
one hour shall be set back from the side property line
a distance greater than 3 feet.
D. All accessory buildngs that are not
constructed of materials having a fire rating of at least
one hour shall be set back from the rear property line
a distance greater than 3 feet.
E
No accessory building or group of
accessory buildings shall cover more than 8 percent
of the total lot area.
F. Accessory buildings shall not encroach
upon any easement or right-of-way.
G. Accessory buildings shall not be located
within 10 feet of any dwelling or main building located
upon an adjoining lot
H. Accessory buildings located in the side
yard of an interior lot or the street side yard of a
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comer lot shall not exceed a maximum height of 6
feet and shall be screened from view from access
streets, freeways and adjacent properties by an
opaque type screening. On comer lots, accessory
buildings or uses shall be located to the rear of the
main building. (References: 15-21-16 (Fence
Regulations) and 15-7-11(e) (Swimming Pool Regulations)
ACCESSORY BUILDINGS
LIMITED TO 6 FT HEIGHT

ACCESSORY BUILDINGS
UMfTEO TO 20 FT HEIGHT

I on
REAR VARD L I N E ,

(g) Planned Unit Developments (PUDsl PUDs in an R1-10 District shall be allowed a maximum of 4 dweffing units per
gross acre. Refer to Chapter 15-15 for development standards.

15-7-4

Residential District R-1-9

(a) Purpose. The Residential R-1-9 District is established
to provide a residential environment within Sandy City that is
characterized by moderate densities, medium-sized homes, a
minimum of vehicular traffic and quiet residential neighborhoods
favorable for family life.
(b)

Permitted Uses.
(1)

j|?|fp5f|^f^^
CORNER LOT

INTERIOR LOT

FRONTYARD

(2)
(3)
21-15

(c) Conditional Uses. (Refer to Chapter 15-23.
Conditional Uses)
(1)
(2)

I. Accessory buildings located in the rear yard
which are set back a minimum of 6 feet from the main
building shall not exceed a maximum height of 20
feet.
J. Separate meter connections for water, sewer,
or gas utilities are not permitted for accessory buildings.

(3)
(4)
(5)
(6)
(7)
(8)

K. Structures greater than 2500 square feet in
size or greater than 15 feet in height shall be
approved by the Community Development Director.
The Director may require a hearing before the
Planning Commission for any proposed accessory
structure in cases where there may be an adverse
impact on adjoining properties.

(9)
(10)
(11)
(12)
(13)
(14)
(15)

( e ) Size of Buildings. Afl dwellings shall be comprised of
the minimum square footage kidtcted in the table in Section 157-11(e). All dwellings shall provide at least a double space
garage.
(f) Height of Buildings. Afl buildings in an R-MO District
shall be no higher than 30 feet. A dwelling structure less than
10 feet in height above finished grade may be allowed only if it
qualifies as an earth-sheltered dwelling. (Reference: Building
Height Exception, Section 15-21-13, or Earth Sheltered
Dwellings, Section 15-7-11(d)).

Agriculture (15-7-12) (which does not include the
keeping of farm animals)
Dwelling, Single Family
Home Occupation Category I & II, Reference 15-

Accessory Apartments, Reference 15-7-11 (c)
Bed and Breakfast Facility, Reference: 15-2-2,
15-7-11(f).
Cemetery, Columbarium, Crematory, Mausoleum
Day Care, Group
Dwelling, Earth Sheltered, Reference 15-7-11(d)
Dwelling, Group Planned
Dwelling, Residential Facility for Elderly Persons
Dwelling, Residential Facility for the Handicapped
Model Home
Park and Ride Facilities, on arterial streets.
Planned Unit Development
Public Service
Public Utility Station
Recreation, Outdoor
Religious, Cultural Activity

(17) School, Public
(18) Zero Lot Line Development (Detached only)
(19) Alcoholic Beverage Class E
(20) Building Lots that do not have Frontage on a
Public Street
(21) Home Occupation Category HI, Reference 1521-15
(d)

Lot and Yard Regulations
(1)

Lot Size. An area of not less than 9,000 square

RESIDENTIAL DISTRICTS
building shall not exceed a maximum height of 20
feet
J Separate meter connections for water, sewer,
or gas utilities are not permitted for accessory buildings
K
Structures greater than 2500 square feet m
size or greater than 15 feet m height shall be
approved by the Community Development Director
The Director may require a hearing before the
Planning Commission for any proposed accessory
structure in cases where there may be an adverse
impact on adpinmg properties

(e) See of Buildings All dwellings shall be comprised of
the minimum square footage indicated m the table in Section 157-11 (e) All dwellings shall provide at least a double-space
garage
(f) Height of Buildings All buildings m an R-1-9 Distnct
shall be no higher than 30 feet A dwelling structure less than
10 feet tn he/gfrt above finished grade may be allowed oniy if ft
qualifies as an earth-sheltered dwelling (Reference Building
Height Exception, Section 15-21-13, or Earth Sheltered
Dwellings Section 15-7-11(d))
(g) Planned Unit Development (PUDs) PUDs m an R-19 District shall be allowed a maximum of 4 6 dwelling units per
gross acre Refer to 15-15 for development standards

15-7-5

Residential District R-1-8

(a) Purpose The Residential R-1-8 Distnct is established
to provide a residential environment withm Sandy Crty that *s
characterized by moderate densities, a vanety of housing sizes,
a minimum of vehicular traffic and quiet residential neighborhoods favorable for family life
(b)

Permitted Uses
(1)

(2)
(3)
21-15

Agriculture (15-7-12) (which does not include the
keeping of farm animals)
Dwelling, Single Family
Home Occupation Category I & II, Reference 15-

(c) Conditional Uses (Refer to Chapter 15-21,
Conditional Uses)
(1)

Accessory Apartments, Reference 15-7-11 (c)

(2)

Bed and Breakfast Facility, Reference 15-2-2,
f 5-7*1(0
(3) Cemetery Columbanum Crematory, Mausoleum
(4) DayCare Group
(5) Dwelling, Earth Sheltered, Reference 15-7-11(d)
(6) Dwelling, Group Planned
(7) Dwelling, Residential Facility for Elderly Persons
(8) Dwelling, Residential Facility for the Handicapped
(9) Model Home
(10) Park and Ride Facilities, on arterial streets
(11) Planned Unit Development
(12) Public Service
(13) Public Utility Station
(14) Recreation Outdoor
(15) Religious, Cultural Activity
(16) School, Private or Quasi-Public
(17) School Public
(18) Zero Lot Une Development (Detached only)
(19) Alcoholic Beverage Class E
(20) Building Lots that do not have Frontage on a
Public Street
(21) Home Occupation Category 111, Reference 1521-15
(d)

Lot and Yard Regulations

(1) Lot Size An area of not less than 8,000 square
feet shall be provided and maintained for each dwelling and
uses accessory thereto
(2) Frontage The minimum width of any lot for a
dwelling shall be 75 feet measured 30 feet back from the
front property line
(3) Front Yard Requirements All buildings shall be
set back 30 feet from the front property lire Where lots
front on cul-de-sacs or elbows, the front setback may be
smaller provided that no dwelling is closer than 20 feet from
the front property line Lots having an overall slope in
excess of 10 percent may, notwithstanding other provisions
of this Code to the contrary, be developed with a front
setback of at least 20 feet Garages and carports, or the
garage portion where the garage is part of the man
structure, may extend beyond the main structure to a
setback Ine of 25 feet (put not beyond the setback line
where 20 foot setbacks are allowed)
(4) Side Yard Requirements All dwelling structures
and other main buildings shall be set back from each side
property line a distance of at least 8 feet and the total
distance of the two side setbacks shall be at least 16 feet
with the following exception that lots with street frontage
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less than 75 feet (measured at the 30 foot setback line),
which were legal at the time of subdivision, and are now
legal non-conforming as to frontage, may be set back from
one side property line a distance of at least 6 feet, provided
that the total distance of the two side setbacks is at least
14 feet The zero tot line side yard shall be 0 and at least
16 feet (between dwelling structures)
(5) Rear Yard Requirements All dwelling structures
and other mam buildings shall be set back from the rear
property line a distance of 20 feet on interior lots, 15 feet
on comer lots and on irregular lots the minimum setback
may be an average, provided that no portion of the building
is closer than 10 feet to the property fine
(6) Comer Lots On comer lots, the front setback
shall be a minimum of thirty (30) and twenty (20) feet respectively, regardless of which way the home faces
(7)

G Accessory buildings shall not be located
within 10 feet of any dwelling or mam buildmg located
upon an adjoining lot
H Accessory buildings located in the side
yard of an interior lot or the street side yard of a
comer lot shall not exceed a maximum height of 6
feet and shall be screened from view from access
streets, freeways and adjacent properties by an
opaque type screening On comer lots, accessory
buildings or uses shall be located to the rear of the
main buildmg (References 15-21-16 (Fence
Regulations) and 15-6-11(e) (Swimmmg Pool Regulations ))
ACCESSORY BUILDINGS
LIMITED TO 6 FT HEIGHT

ACCESSORY BUILDINGS
LIMITED TO 20 FT HEIGHT

Accessory Buildings and Uses

A There shall be a one foot mmimum setback
from the side and rear property lines provided that
accessory buildings and detached garages are
constructed in such a manner that the roof does not
overhang the property line, water runoff does not
infnnge onto adjoining property, accessory buildings
are constructed of fire resistant materials which
provide a one hour or greater fire rating and are not
located wrthm 10 feet of any dwelling or main building
located on an adjoining lot
B The minimum front setback for detached
garages and other accessory buildings shall conform
to the minimum front setback for mam buildings and
shall be set at least six feet from the mam structure.
C All accessory buikings that are not
constructed of materials having a nre ratmg of at least
one hour shall be set oack from the side property line
a distance greater than 3 feet
D All accessory buildings that are not
constructed of materials havng a fire ratmg of at least
one hour shall be set back from the rear property Ime
a distance goatee than 3 tefit
E No accessory building or group of
accessory buildings shall cover more than 8 percent
of the total lot area.
F
Accessory buildings shall not encroach
upon any easement or nght-of-way.

FRONT YARD

I Accessory buildings located m the rear yard
which are set back a minimum of 6 feet from the mam
building shall not exceed a maximum height of 20
feet
J Separate meter connections for water, sewer
or gas utilities are not permitted for accessory buildings
K Structures greater than 2500 square feet m
size or greater than 15 feet m height shaU be
approved by the Community Development Director
The Director may require a hearing before the
Planning Commission for any proposed accessoiy
structure m cases where there may be an a<toea<e
impact adjommg properties
(e) Size of Buildings All dwellings shall be composed of
the minimum square footage mdicated m the table m Section 157-11(e) All dwellmgs shall provide at least a single carport or
garage. (For standards see residential standards chapter)

RESIDENTIAL DISTRICTS
(f) Height of Buildings All buildings in an R-1 -8 Distnct
shall be no higher than 30 feet Dwelling structures less than 10
feet in height above finished grade may be allowed only if it
qualifies as an earth-sheltered dwelling (Reference Building
Height Exception, Section 15-21-13, or Earth Sheltered
Dwellings, Section 15-7-11(d))
(g) Planned Unit Development (PUDs) PUDs in an R-18 Distnct shall be allowed a maximum of 5 2 dwelling units per
gross acre Refer to Chapter 15-15 for development standards
(h) Special Parking Provisions At least two off-street
parking spaces shall be provided and maintained for each
dwelling unit

15-7-6

Residential District R-1-6

(a) Purpose The Residential R-1-6 District is established
to provide a residential environment within Sandy City that is
characterized by moderately high density, a vanety of housing
sizes, a minimum of vehicular traffic and quiet residential neighborhoods favorable for family life Lots of 6,000 sq ft are
allowed by Conditional Use Permit only This zoning shall be
only used as a buffer zone or on properties that are otherwise
difficult to develop (odd shape, etc)
(b)

Permitted Uses
(1)

Agriculture (15-7-12) (does not include the
keeping of farm animals)
(2) Dwelling, Single Family (8,000 sq ft lots or
larger)
(3) Home Occupation Category I & II Reference 1521-15
(c) Conditional Uses (Refer to Chapter 15-23,
Conditional Uses
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)
(10)
(11)
(12)
(13)

Accessory Apartments, Reference 15-7-11 (c)
Bed and Breakfast Facility, Reference 15-2 2,
15-7-11(0.
Cemetery, Columbanum, Crematory, Mausoleum
Day Care, Group
Dwellmg, Earth Sheltered, Reference 15-7-11 (d)
Dwellmg, Group Planned
Dwelling, Residential Facility for Elderly Persons
Dwellmg, Residential Facility for the Handicapped
Model Home
Park and Ride Facilities, on artenal streets
Planned Unit Development
Public Service
Public Utility Station

(14) Recreation, Outdoor
(15) Religious, Cultural Activity
(16) School, Private or Quasi-Public
(17) School, Public
(18) Zero Lot Line Development (Detached only)
(19) Alcoholic Beverage Class E
(20) Building Lots that do not have Frontage on a
Public Street
(21) Home Occupation Category III, Reference 1521-15
(d)

Lot and Yard Regulations

(1) Lot Size An area of not less than 8,000 square
feet snail be provided and maintained for each dwelling and
uses accessory thereto Lots of 6,000 square feet shall be
allowed by Conditional Use Permit
(2) Frontage The minimum width of any lot for a
dwelling shall be 55 feet, measured 20 feet back from the
front property Ime
(3) Front Yard Requirements All buildings shall be
set back 25 feet from the front property linej Where lots
front on cukle-sacs or elbows, the front setback may be
smaller provided that no dwelling is closer than 20 feet from
the front property line In subdivisions of 6,000 square foot
lots, front setbacks shall be vaned for visual relief Lots
having an overall slope in excess of 10 percent may,
notwithstanding other provisions of this Code to the
contrary, be developed with a front setback of at least 20
feet Garages and carports, or the garage portion where
the garage is part of the mam structure, may extend
beyond the main structure to a setback line of 20 feet
(4) Side Yard Requirements All dwelling structures
and other mam buildings shall be set back from each side
property Ime a distance of at least 6 feet and the total
distance of the two side setbacks shall be at least 12 feet.
The zero lot line side yard shall be 0 ard at least 12 feet
(between dwelling structures)
(5) Rear Yard Requirements All dwelling stmctures
and other mam buildmgs shall be set back from the rear
property Ime a distance of at least 20 feet, or on irregular
lots, an average of 15 feet, providing that none of the
building is closer than 10 feet to the property Ime
(6) Comer Lots On comer lots, the front setback
shall be a mmimum of thirty (30) and twenty (20) feet respectively, regardless of which way the home faces.
(7)

Accessory Buildings and Uses

Tab 3
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MEMORANDUM
Pre-Hearing Analysis
March 14, 1996
To:
Sandy City Board of Adjustment
From:
Community Development Department
Subject: Steve Brown Alleged Error Request
10175 South Buttercup Drive
9940 South Roseboro Road
BOA# 96-01

Request
Steve Brown, who owns or controls property located at 10175 South Buttercup
Drive and 9940 South Roseboro Road, which are located in the R-l-8 zone, has
filed a request that the Board of Adjustment determine that City Staff erred in their
decision that Mr. Brown's practice of using the homes as places of public
accommodation, renting his houses to short term guests (nightly and weekly), is not
allowed in R-l zones in Sandy City.
Mr. Brown is being represented by Craig Smith, an attorney for Nielsen & Senior,
who has set forth the basis for their appeal in a letter dated January 15, 1996, which
is included in your packet.
Staff Determination under Appeal
It has been determined that using structures built as single family dwellings as places
of public accommodation, renting them to short term guests (nightly and weekly), is
not a use allowed within the R-l-8 Zone.
Legal Standard to be Met at Public Hearing
Section 10-9-704(3) Utah Code Annotated (1995){ (hereinafter UCA) and Section 155-8(B) Revised Ordinances of Sandy City2 (hereinafter ROSQ require that the
applicant shall bear the burden of proving that an error has been made. It is presumed

*The person or e n t i t y making t h e appeal has the burden of proving t^^J- 0 1
an e r r o r has been made." (UCA, §10-9-704(3)).
*The person or e n t i t y making t h e appeal has the burden of proving t h a t
an e r r o r has been made.* (Revised Ordinances of Sandy C i t y , 1996, §15-5-8-B).
10000 CENTENNIAL PARKWAY • SANDY. UTAH 84070 • PHONF (arm ^ « . 7 i n n
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Case BOA#96-01, Steve Brown Alleged Error Request
until proven otherwise that the determination made by the City Staff or Planning
Commission is valid. To fulfill his burden of proof, Mr. Brown must establish that
the staff had no rational basis for its decision.
Basis for Staff Determination
Staff asserts that there is substantial, rational basis for its determination that Mr.
Brown's use of the structures as places of public accommodation, renting them to
short term guests, including nightly and weekly rental, is not allowed in the R-l-8
zone. The staff basis for its determination is as follows:
1. First, staff reviewed the intent of the R-l zones which is to provide a residential
environment within Sandy City that has a minimum of vehicular traffic and
creates a quiet residential neighborhood favorable for family life3.
2. In order to accomplish this purpose, the City Council has designated specific uses
which are allowed in the residential zones. All R-l zones list the specific land
uses which are permitted4 and which are allowed under a conditional use permit.
Further, the Council has provided that short term guest facilities be placed in
commercial zones (hotel/motel) or are strictly regulated within residential zones
(bed and breakfast) only.
3. The provisions and requirements contained in the Development Code are the
minimum requirements for each zone. The code specifically indicates that
property may not be used for any other purpose other than that specifically listed
as allowed in the code5.
4. There is further support for the City's determination that using a single family
dwelling as a rental facility for short term guests is different than its use as a
single family dwelling in a variety of statutes and ordinances. These illustrate that
such use is not considered to be single family dwelling but a place of public
" accommodation requiring different building standards, life and safety standards,
tax implications and business licensing requirements. Among those are:

3

§15-7-5 Residential District R-l-8 (a) Purpose. The Residential R-l-8
District is established to provide a residential environment within Sandy City
that is characterized by moderate densities, a variety of housing sizes., a
minimum of vehicular traffic and quiet residential neighborhoods favorable for
family life, (emphasis added, listed in all R-l zones, ROSC, 1988)
4

All R-l Zones allow the following land uses as a permitted use:
Agriculture, Dwelling - Single Family, and Home Occupation Category I & II
(Revised Ordinances of Sandy City, 1988, Chapter 15-7, all R-l zones inclusive)
5

§15-21-11 Use Of Land, Building And Structures. No land shall be used
or occupied and no building or structure shall be designed, erected, altered,
used or occupied for any use except those uses specifically permitted on the land
upon which the building or structure is located or erected or use established as
permitted in the regulations for the district in which said land is located.
(R.O.S.C, 1988)

,
B
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•

The Life Safety Code requires that facilities for short term guests (called
lodging houses by the Life Safety Code) include additional escape,
protection, alarm, fire separation, and extinguishment provisions that are
not required in a building to be used for single family use.

•

The state law authorizes the County to require rental facilities for short
term guests renting for periods of 30 days or less (called transient rooms
by the Sales and Use Tax Act) to collect and remit a special transient
room tax to the State and County. Similar taxes are not imposed or
authorized on persons occupying a private home for the purpose of
residing for long periods of time.

•

The Sandy City Business Licensing Ordinance requires anyone carrying on
any business within the City to be licensed. Further, businesses are not to
be carried on in residences unless they meet the qualifications for a home
occupation license. Some of the qualifications include: 1. that the business
must be accessory (secondary and incidental) to the primary use of the
dwelling as a residence; 2. that it can only be carried on by a bona fide
resident of the dwelling; and 3. that it does not interfere or disrupt the
peace, quiet and domestic tranquility of the neighborhood by creating
excessive noise, excessive traffic, nuisance (defined as annoying, injuring
or endangering the comfort, repose, health, or safety of three or more
persons), fire hazard, safety hazard or other adverse effects of commercial
uses.

Additional basis for the staffs determination that Mr. Brown's use of the structure
is not as a single family dwelling as contemplated by the zone is the way the
owner treats these buildings himself. He charges and collects rent on a daily or
weekly basis, he schedules tour buses and/or transport buses to stop at the house,
he has business relationships with agencies to arrange rentals some of whom are
transported to the dwellings by tour buses either to encourage them to promote the
site or to deliver them or renters to and from the site.
Also, the neighborhoods are affected significantly differently than by the use of
the structure as a single family dwelling, including: 1. late night, loud partying
(both inside and outside the structure); 2. numerous vehicles entering and leaving
the neighborhoods; 3. little or no responsiblity or accountability by the occupants
to those who their behavior is affecting; 4. strangers, constantly changing, in their
neighborhoods; 5. no ability to develop community relationships with occupants.

Conclusion
There is substantial, rational basis for the City's determination that the use of a
dwelling as a place of public accommodation, renting it on a daily or weekly basis,
is not an allowed use in a single family (R-l) zone. The City Council has established

Case BOA#96-01, Steve Brown Alleged Error Request
strict regulations that specify the uses allowed in such zones. Accommodations for
short term guests are either aot allowed lev R-l zones (motel/hotel) or are strictly
regulated (bed and breakfast) with which regulations Mr. Brown's use does not
comply. Clearly the objectives of the City Council in designating specific uses that
were allowed in the residential zones, setting forth the purpose of residential zones,
and stating standards for businesses to locate in residential zones (home occupations),
are an attempt to avoid the mixing together of industrial, commercial, business and
residential uses.
The staff has rationally construed those ordinances to maintain the character of the
single family neighborhood. Other City, State, and County regulations support the
City's determination that such rental facilities are not single family uses, as does Mr.
Brown's treatment of the facilities, and the impact on the neighbors.
State law and City ordinance requires that the Applicant bear the burden to prove to
the Board that an error has been made by establishing that there is no rational basis
exists for the staffs determination. The City has demonstrated that there is
substantial, rational basis for its decision, therefore the appeal must fail.

Assigned Planner:

Reviewed by:

Brok Armantrout
Zoning Administrator

NOTE:

|

Any appeal of the decision of the Board of Adjustment must be made within thirty
[30] days to the appropriate District Court of the State of Utah Copies of the case
file, including all evidence submitted will be made available to interested parties. You
may make a copy of the audio tape of the proceedings at our offices located at 10000
Centennial Parkway, suite 210, Sandy, Utah.
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Tab 4

TRANSCRIPT
for that part of the

Board of Adjustment Meeting
March 20,1996
on the
Steve Brown, Dennis Cloward, Joseph Bowers Alleged Error Request
BOA #96-01, 96-04, 96-07
Larry Bowler: We'll now get down to the issue that most of you are here for--the Steve Brown
alleged error request and ask for our staff report pertaining to this matter. Before we get started with
that staff report, let me make a comment. I'd like to ask our city attorney, Steve Osborn, who's our
representative or our legal counsel here tonight, for your opinion, Steve, on...we have three error
requests. Can we legally hear them all as one where all of the criteria that's put forth by the
complainant or the applicants, basically are identical. The issue seems to be identical for all of
these. Or do we have to hear each of these separately?
Steve Osborn: I think they need to be heard separately, but to the extent that the Board wishes and
to the extent that it's fair to the parties, you can accept arguments that are common to a^ll of them,
say at the first or at the last of all three. I think, though, each individual case need to hear evidence
in respect to that case that's specific to it, and I'm sure that the appellant here wants to put on special
evidence about each one individually, as well as a general argument about all of them — if, in fact,
that's the case - so that many of the people who are in the audience wish to speak to individual
cases as well; I doubt that many of them here are able to speak to all of them generally. I think
they're talking about individual concerns about individual properties. You may wish to ask the
appellant if they have any exception or problem with that.
Craig Smith: I'm Craig Smith, I'm representing all three of the appellants tonight. We have...I
think it's a good idea actually for us to hear these as much as we can together. We'll try to identify
the separate issues as we go along, but we realize it's almost 9:00 at night. We have a lot of people
here who want to be heard. We don't want to take any more time than we have to. They are all
common, at least one common issue of law that runs through all three, and so we'd stipulate to have
the arguments and testimony presented together. We'll try to identify specific properties where
that's applicable. And if that's OK with Mr. Osborn, we certainly have not problem with that, and
would prefer that method of proceeding.
Larry Bowler: Thank you, I appreciate that. One other comment before you begin, Brok, is I had
a request for consideration given me by Brady Harper. Mr. Harper, are you here still? As a Board,
we looked at this and really feel that this is something that should not be entertained at this time, that
really needs to go before the City Council. It's not an issue that we can resolve here at this time as
a Board of Adjustment. So I don't want to enter this into evidence in any way at this time.

I

000206

Brown, Cloward, Bowers Alleged Error

Page 2

March 20, 1996

Brok Armantrout:_For your information, I'll pass that on to the City Council chairman and give him
your name and number to contact you.
Larry Bowler: OK Brok.
Brok Armantrout: In summary, since we're going to try to lump these together and then separate the
separate issues that were applicable, this is an appeal for Steve Brown, Dennis Cloward, and Joseph
Bowers, who own various properties within Sandy City which are used as short-term rentals. They
are appealing a staff determination that short-term rentals are not permitted uses within any R-l zone
within Sandy City. As indicated by their attorney, they have chosen Craig Smith from Nielson and
Senior to be their representative. I believe he's brought several assistants to help him out also with
his arguments. Staff basis for the determination that short-term rentals are not permitted uses within
any R-l zone in Sandy City is as follows.
We assert that there is a substantial and rational basis for our determination that these individuals
uses of these structures as places of public accommodations, renting them to short-term guests,
including nightly and weekly rental, is not allowed in the R-l-8 nor R-l-10 zone. The reason for
that is as follows: We have reviewed the intent of all R-l zones which primarily is to provide a
residential environment within Sandy City that has a minimum of vehicular traffic and creates a
quiet, residential neighborhood favorable for family life.
Second, in order to accomplish this purpose, the City Council has designated specific uses which
are allowed in R-l zones. All R-l zones list specific land uses which are permitted or are allowed
as a conditional use. All R-l zones, for example, allow single family dwellings, agricultural as it
relates to plant growing, and home occupations of a Category I or Category II status. Those are
typically home offices. Further, the City Council has given direction by providing for an ordinance
that would allow for some sort of short-term rental in the form of bed and breakfasts, and those are
listed as a conditional use in all R-l zones.
Third, the provisions and requirements contained in the development code are the minimum
requirements for each zone. Code specifically indicates that property may not be used for any other
purpose than those uses specifically listed in the Code, and once again, that refers back to
agriculture, single family dwellings and home occupations.
Fourth, there is further support for the City's determination that using a single family dwelling as
a rental facility for short-term guests is different than its use as a single family dwelling in a variety
of statutes and ordinances. These statutes and ordinances illustrate that such a use is not considered
to be a single family dwelling, but a place of accommodation, public accommodation, requiring
different building standards, life safety standards, tax implications, and business license
requirements. Among those are: The Life Safety Code requires that facilities for short-term guests,
called lodging houses under their code definition, require that these homes be modified to include
additional escape routes, protection, alarm systems, fire separation walls, and extinguishing
2
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provisions that are not normally required in a single family home.
Second, State law authorizes Salt Lake County to require rental facilities for short-term duration of
thirty days or less to collect and remit a special transient room tax. Short-term rentals basically are
required to submit the same room tax that Marriott Hotel is required to submit, that Holiday Inn is
required to submit, and that any other motel or hotel within Salt Lake County.
Third, our business license requirement, ordinance requires anyone carrying on business within
Sandy City to be licensed. Further, businesses are not to be carried in residences unless they meet
the qualifications for home occupation license. Some of those qualifications are, include that the
business must be accessory, which is secondary and incidental, to the primary use of the dwelling
as a residence. Second, that it be carried on by a bonafide resident of the dwelling, and third, that
it does not interfere or disrupt peace, quiet and domestic tranquility of the neighborhood by creating
excessive noise, excessive traffic, nuisance such as annoyance, injuring or endangering comfort,
repose, health or safety, a fire hazard, safety hazard, or other adverse effects of a commercial use.

Back to ourfifthreason for determination. We feel that their use of these structures is not as a single
family dwelling as contemplated by the zone, and that's how they treat the buildings. They collect
and charge or charge rent on a daily or weekly basis. Some have been known to schedule tour buses
or transport buses to stop at the house. They have business relationships with ski rental agencies
or other short-term facility rental agencies throughout the state and throughout the nation. And,
occasionally, the rentals have arrangement with buses or other taxi services to deliver their patrons
to the homes for pickup and delivery to ski rental locations and/ or to the airport.
Sixth, that the neighborhoods are affected significantly differently by short-term rental than by a
single family dwelling, including late night loud partying, both inside and outside the structure,
numerous vehicles entering and leaving the neighborhoods. Third, little or no responsibility or
accountability by the occupants to those whose behavior is being affected. Fourth, strangers are
constantly changing in their neighborhoods on a daily or weekly basis, and fourth, no ability to
develop a community relationship with the temporary occupants of these short-term rentals.
In conclusion, staff submits that there is a substantial, rational basis for the City's determination that
the use of a dwelling as a short-term rental is not a permitted use within the R-1-8, R-1-10 or any
other R-1 zone within Sandy City. We have made allowances for such uses, for motel/hotel uses
within a commercial zone, and also as a conditional use for a bed and breakfast facility within some
R-1 zones. We feel that we have rationally construed these ordinances to maintain the character of
a single family neighborhood. We feel that other City, State and County regulations support our
determination that such rental facilities are not single family uses, but rather public accommodations
and short-term rentals. State law does require that the applicant bear the burden to prove to the
Board that an error has been made by establishing that there is no rationale basis for our
determination that this is not a permitted use. We feel that we have demonstrated that rationale
3
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basis. As I stated before, Mr. Smith and his colleagues are here to answer any questions and present
their position. Steve Osborn's here to answer any legal questions on behalf of you and on behalf
of the City, and I believe there's a few people who'd like to talk about this issue.
Larry Bowler: Thank you Brok. Are there any other questions of staff? I have one questions I'd like
to address to our legislative representative. Dennis, you've been with the City Council for a number
of years, and I'm sure have dealt with this issue several times. Could you tell us what your
interpretation or the intent of the ordinances are in your opinion.

4
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Dennis Tenney: Yes, so far as I'm able to. I'm in my ninth year in the City Council and it is my
clear understanding and my impression of the rest of the City Council that the intent of the R-l
zoning ordinances in the City are specifically to create a residential environment for the health,
safety and welfare of our citizens who are here who are homeowners, home occupants, and for that
reason, we have categorically placed into a conditional use permit process any type of residence or
habitation within a residential zone that's temporary in nature, we've put that under conditional use.
Brok has mentioned the bed and breakfast and the specific business licensing requirements. Because
our primary responsibility, as I understand, the legislative branch is to protect the rights of
homeowners in residential neighborhoods and that's why we've created other zones for any type of
occupation other than a homeowner in occupying the residence him or herself. That is the general
intent, the clear intent of the R-l and the residential zones in our city, as I understand.
Larry Bowler: Thank you, I appreciate that. I'd like to invite the applicants' representative to speak
at this time.
Craig Smith: Thank you Mr. Chairman. As I said before, my name is Craig Smith. I'm with the law
firm of Nielson and Senior. I have several other attorneys from our firm. Because of my schedule
and the short time, we've had to kind of parcel out the preparation for this hearing tonight! With me
is Mr. John Mangum from our firm and Ms. Marilyn Fineshriver from our firm as well, who will be
talking to witnesses and presenting people. Also, I'd like you to meet the three people who are the
appellants. There's Mr. Steve Brown, Steve could you stand up; Mr. Dennis Cloward and Mr. Joe
Bowers are the three appellants that are here tonight. They'll also have a chance to testify.
You know, the purpose that we're here tonight, I think you have, as you very first said in the very
first part of your introduction of what the Board of Adjustment was, because we have an unusually
big crowd, you said you were a quasi-judicial body. That means you have a role, a judicial role
tonight to interpret what the zoning ordinance says. And I think that that's a critical role, and it's
a statutory role granted to you by State law and the ordinances of this town, and I think, I hope
you'll take this role very seriously. It's a very judicial type of role, not, well geez I feel like it
should be this, or I think maybe they intended that. I think you have a duty to look at the ordinance
and say what does this ordinance really say and what does this ordinance really mean, because that's
how our government system works in this country. Part of the due process rights that we all enjoy
as citizens are the fact that we should be able to understand what the laws are so we can comport our
actions to those and we shouldn't have to be driving down the road and have the sign say 65 mph
then have a highway patrolman pull us over and say well, we intended some cars to go 65, other cars
to go 55, and you're one of the other cars, so here's your ticket. So I think you've got to take that
role very seriously and look at what the ordinances say, and that is an important role that you have
tonight. It's undisputed by us that Sandy City can pass any ordinance they would like to explicitly
regulate the term of rentals of houses in residential zones in Sandy. That's a legislative function that
is available to the legislative body, the City Council, of Sandy City at any time. But, as we look at
the ordinances as they sit today, they have just chosen not to do so. They could choose to do so
tomorrow, that's their job, that's their function as a legislative body. Your function is an
5

ft (i ft «> 4 A

Brown, Cloward, Bowers Alleged Error

Page 6

March 20,1996

interpretative body to look at the way they're written today, not, you know, what maybe they
would've liked them to say or what they may say tomorrow, or what people think they should say.
And so, we also, we feel this is an important role that you have. We take a little exception to the
rationale basis language that I've heard bantered about a little bit here. I think your job is
interpreting the ordinance and deciding what you think the interpretation is, not whether it could be
interpreted many different ways. It's a correctness standard as I see it, and it's whether the staff is
correct or not correct, or as we'll point out in our evidence that we have tonight, there's been
different interpretations by the staff in the past. This is a new interpretation. That's why we're all
here this year instead of here five years ago, or ten years ago, and we'll present evidence about the
change in the interpretation by the staff of what this ordinance, what the ordinances say. So we
don't believe to fulfill...we do acknowledge we have the burden of proof, but we just, what we
understand our burden of proof to be is to present the legal issue, interpretation of the ordinance to
this body, and let this body decide whether our interpretation is correct or the one that's been
promulgated by the staff of Sandy City. And we respectfully say you don't give any deference to
any body, you're in the chairs where you sit tonight as a statutory role to do that very thing. Now,
we would ask that we do things maybe a little bit more formally than....you know, I've been to a lot
of Board of Adjustment meetings, not as many as you have, and I understand how they mostly go
and they mostly go like we've seen tonight, fairly informally. We would ask that we can be a little
bit more formal in our presentation for a couple of reasons. One is we think we can save some time
tonight if we're able to ask questions of our witnesses rather than have them just get up and make
long, sometimes rambling statements. We can just kind of pinpoint the things that are important and
move more quickly through our things tonight, so we'd ask that we be able to questions our
witnesses if that would be OK.
Larry Bowler: Does any member of the Board have a problem with that? The only thing lhat I
would ask is that if we have questions as you go along, I'd like to have the option of interrupting and
asking questions.
Craig Smith: Sure, we have no problem with that at all, Mr. Chairman. If you have questions at any
time, please ask those questions because you're the people who have to understand what's going on.
We'd also ask that we be given the right to cross-examine any witnesses or public participants who
are here in an adverse position to us. We know that's a little bit unusual but let me talk about that
a little bit. This is a quasi-judicial body and I would (protests from the audience)
Larry Bowler: Go ahead and state your opinion and then we'll make a decision.
Craig Smith: This is a quasi-judicial body. In looking at laws from around the country and court
decisions from around the country, the right of cross examination is a fundamental right, both under
due process and the right to have a hearing of an agreed party. In many courts, Utah courts have not
spoken on this issue, but many courts around the country have spoken on this issue and the majority
of those have recognized that the right of cross examination is a fundamental right. We believe we'll
be deprived of that if we're not allowed to cross examine adverse witnesses to us. And there's a
6
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couple of other things I want to point out that I think are important. This is the record we're making
tonight that if either body wants, either side wants to appeal, goes to the District Court. We're not
allowed, under the statutes of the state of Utah, to bring any kind of additional witnesses, additional
testimony or do any cross examination in the District Court. The record we make tonight, under
Utah law, and I think Mr. Osborn will attest to this, is the record we take with us to the District
Court. This is our only opportunity for cross examination that we will have. I'd also like to point
out that under Rule 7.5 of this body, the staff and staff counsel are given the right of cross
examination and so we feel we're at a fundamental disadvantage where the staff, who's taken one
position, is given a cross examination right under Rule 7.5, and we are not given that same right for
cross examination, and we just respectfully request we have our rights tonight and be able to present
our case.
Larry Bowler: Steve, I'd like a recommendation from you if we could. My inclination is to speed
this process up and to forego cross examination or we could be here all night. What's your opinion?
Steve Osborn: Let me just remind the Board, first of all, that there are strong feelings here, perhaps
among Board members, certainly by the applicants or the appellants and also by the people who are
here as interested third parties~the neighbors. The Board is making its decision based ion its own
judgment and not upon public clamor. I'd encourage the chairman to keep the meeting under close
control, to let people speak in their turn, to be polite. Obviously there's going to be strong
disagreements between those things that are presented, but to make sure that people are polite to
each other, that there not be a general hum of public clamor against what's going on, rather that we
keep this under control and let everyone present their evidence. I'm not aware of a requirement that
there be cross examination. I think Mr. Smith has stated that it's not allowed in the state of Utah.
I think that is subject to rules...I'm not allowed...it's permitted under State law or required under
State law, nor by ordinances. The Board could provide, however, if it wished, to say that there may
be some rebuttal testimony either at the hearing or later if the Board wishes to allow that. It may
also wish to limit cross examination by the City if it wishes to even the playing field in way that Mr.
Smith has described. Perhaps the Board could also ask Mr. Smith if he's aware of any requirement
in the State of Utah that that is required here.
Kelly Casaday: Mr. Chairman, I'd like to add my two cents worth as the senior member. We have,
in the past....(inaudible) formally allowed ...(inaudible) but we have always (inaudible) to any
applicant or to any person testifying to make sure that...(inaudible) was time for rebuttal...(inaudible)
best way to do (inaudible) ...the applicant to (inaudible)...
Larry Bowler Mr. Smith, would you like to reply to that?
Craig Smith: Thank you, Mr. Chairman, I would. I'd like to point out that obviously in a court of
law in Utah it is clearly a right. I say that you're sitting in the place of a court of law because this
is the evidence-taking body for the District Court of the State of Utah because, as I pointed out, we
don't get a chance to take evidence there. I would submit that I would believe this would be an
7
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error. You can obviously make your decision as you see fit, but would be an error that would allow
further testimony be given in the District Court. We'd rather just do it all here and get it all done
here. We don't have any surprise cross examination or probably any lengthy cross examination for
anyone. We just feel like that's an important right and we just want to have that opportunity availed
to us. Rebuttal would be helpful, but I don't think it cures the opportunity to cross examine a
specific witness who makes a specific statement that you want to cross examine.
Dave Evans; Mr. Chairman, could I just make a comment and then maybe make a motion?
Larry Bowler: Sure, go ahead.
Dave Evans: The comment I'd like to make first, I think, is maybe, this is a quasi-judicial body, it's
not a judicial body. There is a difference. We live in the neighborhoods that we're making this
decision with. We are part of this neighborhood, we are selected, appointed here by the Mayor to
represent the people of Sandy. So it's a little bit different how this Board is put together as opposed
to a normal judicial system. And, I think I'd like to make it clear right now that this Board is not
under the same rules that a court of law would be under. It's a different setup and it's set up that
way intentionally so that we can properly represent, in applying the intent of an ordinance, we can
properly represent the feelings of the neighbors with whom we reside in these neighborhoods. But,
having said that, I think the other thing that our attorney has recommended I think needs to be said
to the audience here at whole, and that's, I think it's highly inappropriate for them to be making, or
for the audience to be making noise and comments as the attorney states positions. I think it's out
of order and I think that it does not show the respect that the applicant is due under this judicial
body, and I think that we need to be very careful in the audience not to cheer or to boo, or to make
comments about what the applicant is saying. I just don't think that this is the proper place to do
that. Having said all that, I'd like to make a motion that we restrict the staff from cross examining
the applicant and that we not allow the applicant to cross examine the people that come up and talk,
thus leveling the playing field. That's the motion.
Larry Bowler: Do we need to make a motion or can I just rule on that as chairman?
Brok Armantrout: Since this has never come up before, I'm not sure, I'd have to defer to Steve.
Steve Osborn: The procedural (inaudible)...can be done by the chairman, but I think he can bring
a vote if he wishes.
Kelly Casaday: I'll go ahead and second Dave's motion to speed this along. And I think we should
allow for rebuttal.
Bill Roskelley: That's what I want to be sure, that we, that everyone has an opportunity for rebuttal,
that we're not just going to cut off and say once you've made a statement, that's it. I like the cross
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examination myself because sometimes things come up that may not come up at another point, and
I like the rebuttal, but if it's this Board's decision to not allow the rebuttal, but certainly....
Dave Evans: No, I'm saying, there's a difference between cross examine....
Bill Roskelley: I'm sorry, I mean if you're not going to allow cross examination....
Dave Evans: OK, but I will allow rebuttal.
Bill Roskelley: make sure that we do allow rebuttal. And I again say, for myself, that I do like the
cross examination, but if this Board, as a body, decides we want to make sure we've got the
opportunity for rebuttals.
Larry Bowler: Would you restate that motion then Dave so we're clear on that?
Dave Evans: Yes, the motion is that we level the playing field. The staff is not allowed to cross
examine the applicant and the applicant is not allowed to cross examine any of the residents or
people that come up and make their comments at the podium.
Kelly Casaday: Should I restate my second?
Dave Evans; And rebuttals will be permitted, otherwise you will have an opportunity to rebut.
Larry Bowler: Do you still second that Kelly?
Kelly Casaday: I'll reconfirm my second.
Larry Bowler: All right, let's call for a vote then Sandy.
The vote was called and the vote was unanimous.
Kelly Casaday: Mr. Chairman, I have one other procedural matter. I think that, in the interest of
fairness to everyone, we might want to consider right now putting in time constraints for testimony
from both sides, from the City and also for rebuttal. Maybe we can consult with the applicants'
representative and see what amount of time (inaudible)....
(End ofTape 1, Side 2)
Dave Winnie;

not just to reconfirm what everybody's already said.

Lany Bowler: Thank you Dave. Mr. Smith, do you have any idea about how long it would take you
to adequately present your case?
9
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Craig Smith: We think we have between an hour and a half and two hours of total case. We'll try
to move this as quickly as we possibly can. You know, again, it will move more quickly if we don't
have to respond to comments from the public clamor. Again, we just need to make our record here
and this is the only place we get to make our record. We don't get to go on to the courts and make
our record there if that's necessary. We'll move as quickly as we possibly can Mr. Chairman.
Larry Bowler: I believe that, let's give you half an hour to state your case.
Craig Smith: I don't believe that would be sufficient time, Mr. Chairman. I just....we have to
make...again, this is our only opportunity, and I understand this is a quasi-judicial, it's not a judicial
body, but we don't get to go....let's say there's an appeal of this matter to the District Court, we
don't get to go put on any more evidence. The evidence we put on tonight is it.
Larry Bowler: My feeling is let's not waste any time then. Let's get on with it. Let's give you half
an hour and see where you're at.
Dave Evans: Let me make this comment, Mr. Chairman. Maybe to help Mr. Smith in preparing his
case, if there's any written evidence that he would like to introduce without having to go over it, I
know he has a brief and so forth. It's been very customary with this Board for them to introduce a
writ net, then it becomes of record and they can just include that without even having to cover it.
Craig Evans: We have some things we will submit along the way in written form, and that....we'll
try to save some time. One last housekeeping item and then I'll move on, and, like I say, we'll move
as quick as we can. There is a procedure under Rule 7.2, to swear witnesses. We'd ask that
witnesses be sworn, both pro and con. I think that's for self evident reasons. And that is allowed
under Rule 7.2 of this body.
Larry Bowler: I realize we have not had a lot of experience as a Board of Adjustment with that
particular rule. Who generally does that, Steve?
Steve Osborn: I believe it would be the secretary.
Brok Armantrouti What would she say?
Steve Osborn: Do you hereby promise to tell the truth, the whole truth, and nothing but the truth,
so help you God. And then the person raises his arm, just like in a court room.
Dave Evans: Is that a requirement?
Steve Osborn: It's not required. It says the Chair may require witnesses to material facts to testify
under oath, to be administered", oh, excuse me, "by the Chair". It's right there. You would
administer that, Mr. Chairman. It just takes a moment. It is an additional guarantee of truthfulness
10

0 0021 5

Brown, Cloward, Bowers Alleged Error

Page 11

March 20, 1996

to submit that if you're going to require it of some witnesses, you require it of all the witness. It just
takes a moment.
Dave Evans: Can we require the attorney to swear to tell the truth?
Steve Osborn: He's not presenting...he is not a witness. What he presents is not evidence. He is
making argument.
Larry Bowler: We'll go ahead and do that.
Craig Smith: Thank you. I'll proceed just to outline our case briefly and then we'll start calling our
witnesses. We submit that staff determination is in error. These homes are located within the R-l-8
and R-l-10 zones, as was stated by the staff. We're not here to determine if the short-term rentals
are a good thing, bad thing, should be outlawed, should not be outlawed. We're here to determine
what the ordinance says and what the ordinance requires of its citizens in this city. We will point
out that the staff has interpreted this ordinance various ways and has recently done a complete aboutface in its interpretation of this ordinance, and that until this year, it was interpreted wholly with our
position that short-term rentals were not precluded, not regulated. The length of the renjtal was not
regulated in the residential zones of Sandy City. As was pointed out in this zone, a permitted use
is a dwelling for single family—that's a defined term in the Sandy City land use code. It's defined
as a detached housing unit within a structure with a kitchen and sleeping facilities designed for
occupancy by one family, excluding accessory apartments and extended living areas which may be
approved as provided for in Section 15.11(c). That's in the Definition section of your code. And
this is precisely the type of structures you'll find at these addresses that are before you tonight.
We'll also have the testimony of one of....our first witness will be Mr. Ron Ivie. He's the Building
Official of Park City. Because there's been allegations about the Uniform Building Code and the
Life Safety Code as being important here, his testimony will be that these codes do not say what
your staffs telling you—that these codes in fact support our position, that regulation by the term of
stay does not come from these codes, just like it doesn't come from your zoning code. These are
single family homes. The owners will testify that's what they're used for. They are not modified
in any way. They are not a motel/hotel. That's another defined term in your code. I won't read the
definition, but these homes do not fit that definition. They're not a bed and breakfast. They don't
fit that definition. You have to look and say where do they fit in the definitions of the land use code
of Sandy City. They fit into the single family dwelling is where they fit in. They don't fit into these
other definitions. There will be terms that have been bandied about in this thing like 'ski rentals',
'short-term rental', 'public accommodation', 'lodging houses', 'transient rooms'. These are not
defined terms of art. The reason this is important is these terms of art are what you have to look to
because we are interpreting a code and so we look to the terms of art that define terms in your code
to say what does this fit under, what is the definition where this use lies, and the short-term rental
fits under the single family dwelling.
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Sandy ordinance does not establish any minimum term of rental. Staff has arbitrarily picked thirty
days. That is not found anywhere in your code about a thirty-day minimum rental. That is wholly
a creation of staff. It has no basis in law, and again, deprives people of due process because the law
should be written, not just made up by staff people as they go along to fit whatever situation or
whatever the political whims are blowing from the legislative body of Sandy City. We'll also point
out that, as far as businesses, the business activities are all conducted off the premises in legitimate
business locations that have licenses-the bookings, the money collecting. All the business aspects
are handled off site in business locations. Thus, calling this a business is just like calling any other
rental a business and you should outlaw all rentals in Sandy's residential zones because there are
less business activities going on in these short-term rentals than in long-term rentals. Because,
typically a long-term rental, the owner will go over to collect the rent or do things, put up 'for rent'
signs. Those things don't happen at these places. The business activities are conducted somewhere
else. In fact, the money is actually collected well in advance. We'll have people who book these
accommodations testify. Money is collected in advance by mail or through credit card at business
lcoations, a key box is there. The people go there to stay. They open a key box, go in, there's not
even anybody coming there to show them the place or that kind of business activity.
Also, there's not a differentiation. Staff is also incorrect in saying that the sales and use t^x provide
a basis for differentiation—State sales and use tax. If you look at Utah Code Annotated 59-12-102,
Subsection 12, it defines residential use in the sales and use tax. That definition is "the use in and
around the home, apartment building, sleeping quarters and similar facilities or accommodations".
So under the State law, the tax law that's been discussed by staff, this is a residential use. This fits
the residential definition in the State tax code, so that does not provide a basis for differentiation as
has been alleged here. Also, 59-12-107, also in the Sales and Use Tax Act that was referred to,
requires the vendor to collect the tax. The taxes are actually by the people who do the bookings at
a separate location. They're responsible to pay the taxes, not the owners, not the people who come
there and stay.
We'll also point out that the short-term rentals do not create additional traffic. The traffic uses are
within the residential parameters as set forth by established standards. I think it goes to common
sense, when people come here, they come here in the winter time to ski, not to drive around Sandy
City. They come, they go skiing. They're at the ski resorts all day. You pay $30, $40, $50 for a
lift ticket, you're not going to come back and forth four or five times in Sandy City, especially when
the resorts are up the canyon. We all know where they are. People come to ski. They may go out
to dinner at night. I would submit that less traffic is created. I think we can show that through our
evidence. Less traffic is created by these uses than people...a normal family who may have three
or four kids that all have driver's licenses and own cars.
Now, we know we're going to hear a lot about noise and problems. We will submit that that is a
separate issue that's not properly before the Board tonight. In fact, if these units are properly
managed, that they have less impact and less noise than noisy neighbors who have no one looking
over their shoulders or some long-term renter who comes in and makes a lot of noise and no one
12
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cares. The key is the management. We'll talk about how some other localities have handled this.
The noise is not indemning to the term of the stay, it's indemning to how it's managed, just like how
other rental things are managed or how people manage themselves if they're a homeowner.
In conclusion...that's our preview, we'll now call our witnesses, but in conclusion, we feel that staff
has done an administrative about-face, that the ordinances don't preclude this, and that this would
be an error for this body to interpret the ordinances that way, and we respectfully ask that this body
follow the ordinance, interpret it as it was written, and allow the short-term rentals. At this point
we'd like to call our first witness, Mr. Ron Ivie.
Larry Bowler: Mr. Smith, Mr. Evans has a question of you first.
Dave Evans: I guess one issue, Mr. Smith, maybe you could help me with you seem to have skirted,
at least I don't understand. In your letter, and you address that, let me just read it, I'm on page #2
of the letter dated January 15, 1996 to our Board. You're saying "the code defines dwelling, single
family as a 'a detached housing unit within a structure with kitchen and sleeping facilities designed
for occupancy by one family'. Now you're saying there's no definition that says that that occupancy
period is thirty days. My question to you is, is there any language that says that occupancy period
is one day?
Craig Smith: I think it's completely left to the private discretion of whoever owns the property. It
does not say it's one day, thirty days, ten years, two weeks or anything.
Dave Evans: OK, and so the issue I've got is how do you address the issue of what constitutes to a
reasonable man, or to a reasonable person, what a single family occupancy is. Is that fifteen minutes
at a time? If a different family comes in every fifteen minutes and uses the bedrooms and leaves,
is that a single family occupancy as long as they do it as a family? Is it every hour? Reasonably we
have to come to grips with that. What is meant by a single family occupancy? How many times can
different families go into that home and still be a single family? What's the normal operational
cycle of a home? Of a single family home as opposed to a hotel? Or a brothel? Or anything else?
Craig Smith: Well, I think as I tried to point, and I'll try to answer your question, it's a good
question...
Dave Evans: But isn't that the real issue here? I mean, is this, in fact, a single family use, and you're
saying thirty days isn't right, well what is right? Is fifteen minutes right? Is an hour right?
Craig Smith: I'd say four days would be right. I'd say...
Dave Evans: So you're saying four days, so you're saying, so like when you abort the baby, is three
months right? Is nine months right? Or is maybe the abortion wrong altogether? I guess the
question...
13
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Kelly Casaday: Mr. Chairman, I think we might be getting a little....
Dave Evans: Well, no, I guess the question, I'd like to pare this right down to the point. What is a
single family....
Craig Smith: I guess the point is it's a single family use and a single comes and stays at that house,
how has that use been violated by the length of the stay of that family?
Dave Evans: Well, what is a reasonable interpretation of single family use, time period wise?
Craig Evans: I think it's that it's used by a single family....
Dave Evans: You're saying four days?
Craig Evans: I'm saying that's what we'll show. These are typically used as a minimum
Dave Evans: So you're saying four days is reasonable and thirty days is not reasonable?
Craig Evans: I'm saying that to limit it by amount of time, by just picking a number out of the air,
which has been done here, is wrong. I'm saying....
Dave Evans: But you're saying four days is OK.
Craig Smith: I'm saying that, if you're going to pick a number, why don't you put it in the code?
If the legislative body wants to limit the amount of time, what's wrong with saying, putting it in the
ordinance? In fact, what about the rights for people to know what the laws are so that when they
buy a house, they know what they're limited to do so they don't have to guess, and it can't be
something that staff makes up-one year it could be thirty days. Do you think it's right the next
week that staff would say we've changed our mind, it has to be six months?
Dave Evans: OK, thank you.
Craig Evans: Thank you. I don't know where you want Mr. Ivie to stand or sit.
Lany Bowler: Why don't you swear in up here? Mr. Ivie, do you promise to tell the whole truth and
nothing but the truth?
Ron Ivie: I do.
Larry Bowler: Thank you.
Mr. Smith: Mr. Ivie, could you state your name and occupation.
14
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Ron Ivie: My name is Ron Ivie, I'm Building Official and Fire Marshall in Park City, Utah.
Mr. Smith: How long have you been so employed?
Ron Ivie: Since 1980.
Mr. Smith: And prior to that-I guess I won't get any objections for leading the witness so I'll try
to lead through some of these preliminary things to make things quicker.
Larry Bowler: Could I ask just one question. How is Park City's ordinance relevant to our
ordinance?
Mr. Smith: We're going to be talking about the Uniform Building Code that's adopted statewide.
So that's not—we're not going to get into the Park City ordinance, we're going to talk about the
state-wide code. We're also going to talk about the Life Safety Code that's been both put at issue
by the staff. That's what we're going to do.
Dave Evans: But let me ask a question. What does that have to do-I mean we can be here all night
going over that—what does that have to do with what is a reasonable period of time to constitute a
single family dwelling?
Mr. Smith: Well, both in the staff verbal report and in the written staff reports, the staff has called
to the Uniform Building Code as differentiating between short-term rentals and long-term rentals
or permanent occupancy.
Dave Evans: OK, thank you.
Mr. Smith: Before you were a building official in Park City, were you a deputy building official
somewhere else?
Mr. Ivie: In Salt Lake County.
Mr. Smith: And what years was that?
Mr. Ivie: From 1964 until 1980.
Mr. Smith: Do you hold any State licenses as a building official?
Mr. Ivie: I do. (Inaudible) licensed building inspector, I'm a licensed mechanical inspector, and a
licensed plumbing inspector.
Mr. Smith: OK, do you have any other certifications as a building official?
15
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Mr. Ivie: (inaudible) as a certified building official. I'm also certified by the Western Fire Chiefs
as a fire code official. And I also sat on the State Code Commission as a code representative on the
Uniform State Code Commission. I also serve on the Fire and Life Risk Committee for the
International Conference of Building Officials as far as committee process. I'm also a member of
the Board of Appeals for West Jordan City. I'm also a member of the International Association of
Arson Investigators.
Mr. Smith: Let's talk about the Utah State Building Code Commission which you're a
commissioner. Can you explain what your role is on that body?
Mr. Ivie: The State Code Commission basically reviews and adopts additions of the four codes that
are adopted statewide in the state of Utah. In addition to that, we look at amendments, both local
and state-wide amendments that are proposed, and we also set, as an appellant body, if the local
jurisdiction doesn't have an appellant body.
Mr. Smith: Isn't it true that if a city such as Sandy wants to adopt a code different than the building
codes that are prescribed by State statute, they have to get permission from your commission?
Mr. Ivie: That's correct, through the State process.
Mr. Smith: Can you explain what an R3 occupancy is under the Uniform Building Code?
Mr. Ivie: An R3 occupancy in the Uniform Building Code is a one- or two-family dwelling or a
lodging house. That's the general category that's defined in the Uniform Building Code wiiich
would include the question here which would be the single family dwelling.
Mr. Smith: So, would the length of stay in a single family or two-family homes-is that regulated
by the Uniform Building Code, the length of—the term of-that it's occupied.
Mr. Ivie: It is not.
Mr. Smith: And why not?
Mr. Ivie: It's simply a private contract between the owner and others. It has probably very little to
do with the way the buildings is. A house is still a house. And so the code doesn't get into the
rental agreements or time aspects of it, and none of the codes do that I'm aware of, and I'm fairly
familiar with all the codes in the United States on this issue and none of them actually regulate time.
There's a lot of zoning ordinances that do, but none of the building codes do that I'm aware of or
the fire codes for that matter.
Mr. Smith: OK, so that's true with the Uniform Fire Code that's adopted statewide also.
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Mr. Ivie: That's correct.
Mr. Smith: Are you familiar with what's been referred to as the Life Safety Code?
Mr. Ivie: I am. It's that particular document—it's NFPA101 which is the Life Safety Code. In the
state of Utah, it's only adopted through the State Fire Marshall's office applying only to certain
occupancies. Residential uses, the R occupancies, either Rl or R3, are not regulated by that
document in the state of Utah. I'm unaware of any local community having applied for adoption
of that as it would apply to the Uniform Building Code. There is conflicting terms in it.
Mr. Smith: So, in order for a local entity such as Sandy City to adopt the Life Safety Code, they'd
have to have—because of the conflicts with the Uniform Building Code, consent from your
commission that you sit on?
Mr. Ivie: They'd have to apply to that commission for approval, yes.
Mr. Smith: Are you aware of Sandy City ever applying for that?
Mr. Ivie: I'm unaware of anybody in the state of Utah applying to use 101 except for those uses that
the State Fire Marshall uses that particular document for.
Mr. Smith: Under the UBC, are short-term rentals considered to be a residential or commercial use?
Mr. Ivie: In our—in the Uniform Building Code, they're defined as an R3 occupancy. It's a
grouping of uses, which again includes one- and two-family dwellings. It would also include
lodging houses. Those are defined terms in the code incidentally, as well. So you can look those
up and know what they are.
Mr. Smith: So under the Uniform Building Code there'd be no special provisions you'd have to
make if you were to do a short-term rental of your home?
Mr. Ivie: No, the only thing that would be necessary would be that they at least be constructed in
accordance with the code of which they were built under. So if there was some defect in them
having to do with the code of which they were constructed, it'd have to be solved. So there would
be some code application, but only to that degree. There's still an R3 occupancy, that wouldn't
change. The rules that would apply to a house would apply to this use.
Mr. Smith: So there'd be no change in the rules if I took a home that had been—someone had been
living in permanently and started renting it on a short-term basis?
Mr. Ivie: No, there's no change whether it be a day or a month or a week or five years. The Uniform
Building Code simply doesn't deal with that time question.
17
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Mr. Smith: And I take it neither does the Uniform Fire Code?
Mr. Ivie: That's correct.
Mr. Smith: That's the questions I have for Mr. Ivie, if this body has any questions for Mr. Ivie.
Dave Winnie: I've got one question. I had heard that Park City had passed an ordinance against
short-term stay in single family detached dwellings. Is that, can you speak....
Mr. Ivie: I can speak to that if you wish. Yes we have. We have elected to regulate this as a specific
use in our zoning ordinance, and we have a varied standard depending on the zone that it's in. But
we have acted on that question and we do have time limits, and they vary depending on the zone as
to where they are. We also license them if they're short-term less than a month, and we also,
obviously, ensure that the appropriate taxes are collected on that rental according to State statute.
Dave Winnie: When you say that they differ depending on the zones, can you tell me different length
of time that....
Mr. Ivie: Some zones they're prohibited in
Dave Winnie: Like which type of zone?
Mr. Ivie: The zones that we call SF, single family, but we could have an SF-N zone, which in that
zone would be the same except nightly rental would be permitted, and that was done through a
development process with community input and it was determined, kind of very much like this, only
the meeting might have been twice as big when that first went into Park Citv because it was just as
controversial because there has to be some decisions made as to where they can and can't be because
the code simply doesn't provide for this short- or long-term rental process. My own individual
experience, and I've been enforcing this since 1980 in Park City, is that we tend to have more
problems with our longer term rentals than we do our shorter term rentals. And the reason I think
that's true is because of the licensing requirement we place on the short-term rentals, and it gives
us a better enforcement tool to deal with in terms of the community impacts that they have, and as
far as maintenance and things like that, they tend to be well maintained because they want to imirket
it. We have a lot of complaints from our longer term rentals as far as community impacts.
Dave Evans: As long as it's on the record, I'd like to ask a couple of question of Mr. Ivie. As you
know, I'm a developer in Park City and Deer Valley and know you well and we've done many
projects together. Are there any nightly rentals in residential, predominantly residential
neighborhoods in Park City?
Mr. Ivie: There is.
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Dave Evans: Could you tell me what they are? Because I've got a lot of property up there and where
people live, what you're saying is a lot different than what I heard
Mr. Ivie: Prospector Park is one that's an SF-N zone. Most of the historic district outside
commercial district...
Dave Evans: Is Prospector the one that you'd be referring to then?
Mr. Ivie: Yes....
Dave Evans: OK, that's also time shares, heavy commercial....
Mr. Ivie: There's parts of that
Dave Evans: hotels there?
Mr. Ivie: But on the one end. The other end is purely single family dwellings, toward Heber, in that
particular area of town.
Dave Evans: OK, well that's a commercial area you're talking about, that's where the racquet club
is, the Prospector Park, just immediately north of it?
Mr. Ivie: Yes, where the racquet club is is Park Meadows. That particular area is an SF zone, it
doesn't permit it in that particular zone.
Dave Evans: What was the sentiment of the residents in Park City when they came in as far as
nightly rentals in residential areas? I was at that meeting.
Mr. Ivie: Very mixed.
Dave Evans: Why did they pass the law to prohibit them in the residential neighborhoods?
Mr. Ivie: Because that was what the neighborhood wanted in that particular situation.
Dave Evans: OK, and why did they want that?
Mr. Ivie: Because they, for whatever reasons they wanted it. You know, you'd have to....
Dave Evans: What were the reasons at the meeting that we were all at?
Mr. Ivie: Well, primarily to try to maintain
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Dave Evans: Was there a problem with nudity, for example? Were people taking, in hot tubs
without any clothes on and children would see that, was that a problem they experienced there?
Mr. Ivie: Well, there's certainly some allegations to that, but the truth of the matter is
Dave Evans: Were there problems with parties late at night and keeping residents up from being able
to sleep?
Mr. Ivie: With both kinds, yes, both types of rentals we have that problem with.
Dave Evans: OK, so this experience that you're talking about where you say it's been your
experience that your problems are primarily with long-term rentals as opposed to nightly rentals,
you're not referring to these areas then, Ron, where nightly rentals are no longer permitted? You're
not referring to those areas are you? When you say there's more problems with the
Mr. Ivie: No, no, what I'm trying to communicate to you is, I think the fact that we recognized this
as a need and done something to affect the ordinance....
Dave Evans: Oh I like your ordinance up there, I think you've done a good job
Mr. Ivie: ....and managed it. What it did was solved the problem in part on that particular use type.
Today we have, today since we've now regulated it
Dave Evans: My question, Ron, is just the one issue, and the issue is you made the statement that
you found more problems with long term rentals than nightly rentals. That statement certainly does
not apply to the areas where nightly rentals are not permitted, does it?
Mr. Ivie: No, because they're not there.
Dave Evans: OK, I just wanted to make sure, because the areas where nightly rentals are not
permitted, the community was sufficiently concerned about it that they, you say, passed some very
stringent, that prohibits it.
Mr. Ivie: Right.
Dave Evans: OK, so I just wanted to make sure that was clear when you say you're finding more
problems with long term than nightly, you're not referring to the areas that the residents of Park City
determined that nightly rental is not appropriate.
Mr. Ivie: Correct. Only those areas that we regulate in.
Mr. Smith: I just want to clarify, redirect question with Mr. Ivie. Mr. Ivie, I take it then that Park
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City's passed a specific ordinance that addressed the length of the stay in specific zones in Park City.
Mr. Ivie: We have, yes.
Mr. Smith: Thank you.
Dennis Tenney: Mr. Chairman, could I just ask Mr. Smith a question. In your letter of January 15,
the nature of your, the first paragraph, "the code defines dwelling, single family as a detached
housing unit with a structure with kitchen and sleeping facility, designed for occupancy for one
family", and then in the following paragraph, "this is precisely what is constructed on the abovereferenced lots, single family homes with one kitchen and bedrooms designed for single family
occupancy". Is it your contention that the three clients that you represent tonight contend that, in
all circumstances of the rentals, that only a single family inhabited those dwellings at any given
time.
Mr. Smith: I think we'll let them speak for that themselves, but just briefly, you'll have to also
recognize there's a couple of things. One is that even Sandy Code allows a certain number of
unrelated people to be considered a family. If you look under the definition of family(under the
Sandy Code, so it doesn't always have to be all people related under the code. Also, under the Fair
Housing Act, it's a Federal law, there's also some other restrictions on how you define a family.
Dennis Tenney: Individuals from the samelstafe of California for instance, be considered part of the
same family, as far as your definition is concerned?
Mr. Smith: It's not my definition. The definitions are either under the Sandy code or the Fair
Housing Act. Cases have gone all the way to the Supreme Court as to whether you can, if, if, seven
or eight people say, and this has come up mostly through group homes where people weren't related
by blood, but were there in a family capacity, say people were handicapped, and they tried to keep
them out of the zone saying, no you're not related by blood or marriage, you're not a family, get out
of here, and the Fair Housing Act says no, we don't let you discriminate against these people on
familial status. So, what the definition of a family is, 1 think, is left to the interpretation of both the
Sandy ordinance, which allows a certain number, I think it's four or five people that are unrelated,
and the Fair Housing Act, which is a Federal law that we all have to abide, whether it's long term
or short term.
Larry Bowler: Kelly has pulled that ordinance. I'd like him to take just a second and clarify what
that ordinance definition....
Kelly Casaday: Since we're dealing with the Sandy City ordinance solely here and the Board of
Adjustment, this is a Sandy City definition of a family: "an individual or two or more persons related
by blood, marriage, or adoption, or a group not to exceed four unrelated persons living together as
a single housekeeping unit".
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Dennis Tenney: Thank you, and where is that
Kelly Casaday: That's Section 15, Chapter 2, page 6 in the....
Dennis Tenney: And so, is it the contention of your clients that at no time were there more than
four individuals who were not related living in any of these homes? As per the definition of family
under our ordinance?
Mr. Smith: Well, I don't think that's our contention. I think our contention is what's the, you know,
and when you interpret the ordinance, that's one of the things you'll have to consider, is to
(inaudible) that's obviously in the Code. You know, we're asking to find out what the law is so we
can comply our activities with that.
Dave Evans: That's 15-2, page 6. What's your definition of a housekeeping unit? Who keeps these
houses?
Mr. Smith: Well, my definition of a housekeeping unit is when you have one kitchen, you're sharing
a kitchen and bedrooms like most single families are....
Dave Evans: Who mows the lawn?
Mr. Smith: ....that is a housekeeping unit.
Dave Evans: Who mows the lawn? Does the skiing tenants mow the lawn? Who sweeps the floor?
Mr. Smith: Well, if I had money, if I'm wealthy....
Dave Evans: My wife would love that definition.
Mr. Smith: Yeah, if I'm wealthy, I hire somebody to mow my lawn, I hire somebody to come clean
my house, my wife would love me to hire those things, I'd love to hire someone to mow my lawn....
Dave Evans: Do these tenants hire the person to mow the lawn? Or does the owner of the house hire
the person to mow the lawn?
Mr. Smith: I think the owner of the house hires somebody to mow the lawn. Just like if you had a
long term rental, you would hire those things done if you wanted them done, or you may have your
tenant do it and you may not get it done, so, I don't think that's relevant to whether it's a
housekeeping unit. I think it's the fact that it's one kitchen and bedrooms and people are there in
a familial type setting rather than having separate kitchenettes or something in each room.
Dennis Tenney: But, our quote is clear. It's not to exceed four unrelated persons.
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Mr. Smith: That's what the code says, but as I say, I'd point out what the Fair Housing Act may have
something to say about that. But that's maybe for another day. If we can move on, I'm conscious
of the time, I'd like to call Mr. Robin Rowler to be our next witness.
Larry Bowler: We'll give you five more minutes and then we're going to call this. Let's move
along. Mr. Rowler, is it? Mr. Rowler, do you promise to tell the truth, the whole truth and nothing
but the truth, so help you God? (I do).
Mr. Smith: Mr. Rowler, can you state your name for the record and address?
Mr. Rowler: Robin Rowler, 2653 E. Wren Road.
Mr. Smith: I understand that, at one time, you were in the short-term rental business?
Mr. Rowler: Correct, for about ten years, approximately 1983 or '84 to '94.
Mr. Smith: And you're no longer involved in that business?
Mr. Rowler: Correct.
Mr. Smith: So you don't have anything personally to gain or lose by what happens tonight?
Mr. Rowler: Correct. My current position is I'm a district manager for a corporate housing firm of
thirty days or longer.
Mr. Smith: And I also understand that you're on a County task force that's looking into the shortterm rental, ski rental situation?
Mr. Rowler: Correct. Salt Lake County.
Mr. Smith: And can you tell this body what that task force is attempting to do?
Mr. Rowler: It's attempting to address the issues that come up pretty much in all of the ski rentals,
you hear the noise, where they should be, where they shouldn't be. Pretty much the complaints
you're going to hear from both sides here, the goods and the bads. It's not whether or not, at this
point in time, that they should be allowed, they, and I can't speak for everybody, they've come to
the conclusion that, yes, it's something that does exist, it's just where are they compatible at this
point in time.
Mr. Smith: And, did you....you book short-term rentals during that ten-year period you were in this
business, is that correct?

23

0 0 0 2 ?s

Brown, Cloward, Bowers Alleged Error

Page 24

March 20, 1996

Mr. Rowler: Correct.
Mr. Smith: And what were some of the things you did to assure that undesirable tenants didn't book
your units, your houses?
Mr. Rowler: You know that's a loaded question. I guess the most important part was you found a
pattern after a while who primarily would cause a problem, and I can probably address it right now,
it's usually the younger generation, IFF you put high school or college groups into your units. They
were primarily your cause. If you were doing a good job at the time you were doing the reservation,
most of the time you could weed that out.
Mr. Smith: And what would be your typical clientele for a single family house rather than a condo
or an apartment?
Mr. Rowler: It varied. You would have either, Fve had cases where I would have one family of
extended family, a particular case, I had one family that repeated at Christmas time, it was always
grandma, parents, kids that would come up. But there are also other circumstances where two
families would come out and rent the place together. A number of people, it depended <pn the size
of the place. In Salt Lake County, they limit it to four bedrooms.
Mr. Smith: And what would be a, say for a four-bedroom house, what would be a typical rental,
nightly rental amount that you would chafp?
Mr. Rowler: It depends on the season. It will range from $225 to $350 ballpark.
Mr. Smith: Did you ever collect payments at any of the rental houses?
Mr. Rowler: We always collected the payment, distributed the funds properly to owners, to city, to
State, excuse me, county, wherever the funds needed to go.
Mr. Smith: And they would be collected how?
Mr. Rowler: Visa, MasterCard, American Express, check.
Mr. Smith: That would be off the premises of the house?
Mr. Rowler: Correct, usually by mail or over the phone.
Mr. Smith: I take it when you were in this business, you had a business location to do the business...
Mr. Rowler: Correct, ours happened to be on Ft. Union Boulevard.
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Mr. Smith: And you had a business license for that business?
Mr. Rowler: Correct.
Mr. Smith: Did you ever check with Sandy City, say during 1989 to 1994, whether short-term rentals
were prohibited in Sandy City?
Mr. Rowler: I did. June 1st, 1990, the first ordinance was passed by Salt Lake County. At that point
in time it was, basically what they were trying to do was to force the rentals to go into different
areas, and Sandy was where it was a growing, at that point in time. I would call the zoning. I
usually did it in April when the season was ending and I cannot tell you the individuals that I had
spoken with, but I called Sandy City zoning for specific reasons. I guess one, we had some homes
that were in Sandy City, but were zoned by Salt Lake County. Other reasons, there were homes
popping up in the Sandy area, people wanted to purchase there because they knew they were going
to be restricted in the county. Each time I called, and this is a kind of a synopsis of what I was told,
but basically, they did not disapprove nor approve at that point in time. They were allowing it to
go on. They were aware of it and they would handle it on a case by case basis if it were a problem
at that point in time.
Mr. Smith: And you did this for five years, you made this....
Mr. Rowler: Four or five years, correct:
Mr. Smith: Are you familiar with traffic patterns of people who stay in a short-term, on a short-term
basis in a single family home?
Mr. Rowler: I guess as familiar as I could be. I can't tell every instance. From my experience in
a home, you know we, our major, our forte was apartments, we also had condos and homes. In a
home, when you had the larger groups, generally you would have two vehicles, at times three,
mostly two, you would have two vans or a car and a van. I can't tell you whether or not they
continually drove through the neighborhood. From my opinion, which is only my opinion, I don't
feel that they cause undue traffic or stress to any particular neighborhood, from a traffic pattern,
other than any normal household would, but that's just my opinion.
Mr. Smith: When you owned, I take it you owned some homes that were short-term rentals at one
time.
Mr. Rowler: Correct.
Mr. Smith: Did you, how did you take care of the homes?
Mr. Rowler: We took care of them very well. In regards to the homes, when somebody's paying you
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$300 per night, it wasn't likely that they wanted to come into a place that was fairly beat up needless
to say. The people I was associate with at that point in time would take good care of their place for
that specific reason. They generate a lot of income. And, frankly, when I travel, I'm not interested
in staying in a dump and I've been in a lot of places, so, they were generally, at least, as good as the
next best home in the neighborhood and generally kept better simply because, the question was
brought up who does grass, who does snow, etc. Generally there are companies hired to do that, and
in my homes, I have somebody hired to do my lawn. I'm fortunate there, I'm not wealthy, but I have
somebody. I have somebody clean my house also, and again I'm not wealthy. But these were taken
care of, these were paid for services. In the home, snow removal followed the ordinance as required.
Mr. Smith: Did you, when you owned homes, make an effort, to be acquainted with the neighbors
to those homes, to let them know who you were, as the owner?
Mr. Rowler: Yes, we did the best we could. We felt it was important, and for specific reasons,
again, that addressed here, noise, hot tub, etc., that if they did have a complaint, they had an outlet,
somebody they could come to and talk to and you could head it off at the pass so it didn't occur.
Mr. Smith: Did you get very many complaints while you were doing this?
Mr. Rowler: You know, early on when we started, I don't say we got a lot of complaints, but we
learned a lot about the business, so again I was in it for approximately ten years, so after we had a
system, again for weeding out what we would call noHhe type of client we wished. "We had very
few and far between. But I have to acknowledge also, on the other end of it, I know if it's not done
properly there can be significant problems. It's just you have to stay on top of it and be fully aware.
Mr. Smith: What year did you get out of the business?
Mr. Rowler: 1994. I sold my company in June of 1994.
Mr. Smith: OK, thank you. That's the questions I have for Mr. Rowler in case this body has any
questions.
Larry Bowler: Any questions of Mr. Rowler? OK, thank you.
Mr. Smith: We'll move on to our next witness.
Kelly Casaday: Mr. Chairman, if I could, the applicant, I've been keeping time here, started at
nineteen after and we've taken approximately fourteen minutes to ask him questions that I don't
think should be fairly taken off his time, so I think that if my addition is right, he's got about nine
more minutes to conclude his thing, if we don't interrupt him with questions.
Larry Bowler: OK, let's try. (Inaudible) Do you promise to tell the truth, the whole truth, and
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nothing but the truth, so help you God? (Yes) Thank you.
Marilyn Fineshriver: Brady, I think the business you that you are in is very similar to that Robin
Rowler has....I'm just going to ask him that in this way. Your business is very similar to that of
Robin Rowler, but would tell us where it is that you are employed?
My name is Brady Harper. I am employed by Murdock Travel Management at 36 South State
Street, Suite 900, in Salt Lake City, Utah.
Ms. Fineshriver: And what do you do there?
Mr. Harper: I'm Director of Operations and Product Development Manager for Ski Bound Tours.
It's a wholesale division of Murdock Travel.
Ms. Fineshriver: Does that mean that you package tours for skiers who are coming to Utah?
Mr. Harper: That's exclusively what I do on a year-round basis.
Ms. Fineshriver: All right, what does a package include?
Mr. Harper: A package for skiing generally includes four, maybe five major components, and that's
air fare, lodging, transportation whflelhey're at their destination and auxiliary activities. In the case
of skiers, it's ski lift tickets, ski rentals and sometimes entertainment things, such as tickets to
sporting events, etc.
Ms. Fineshriver: You're in a position then it sounds like, to tell us what the typical ski family
vacation might cost? Is that correct?
Mr. Harper: Yes.
Ms. Fineshriver: How much money does a skier spend per day for the time they are in the valley
here?
Mr. Brady: Well, it depends on where they're staying and what type of accommodations, and also
where they're from. The average skier in Utah, according to a University of Utah study, spends
$181 per day on their trip-that's average.
Ms. Fineshriver: How many cars does the average family use while here?
Mr. Brady: Usually just one, or if it's a couple of families, such as what Robin had mentionedmaybe two.
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Ms. Fineshriver: Are they rentals?
Mr. Brady: Definitely, picked up usually at the airport.
Ms. Fineshriver: Can you tell us what techniques you use, in your business, for making sure that the
clients you are renting to are the desirable clients?
Mr. Brady: Well, first of all, that's a very tough question to answer because the amount of
information that we get from clients is basically how much money they want to spend, because we
offer accommodations for people for all ranges and budgets, anywhere from $60 a night for a hotel
room or motel room, to $1500 a night for something you'd purchase, say in the Deer Valley area.
Generally the amount of money someone spends on a propery reflects, and I don't want them to take
any stereotypes, I want you to understand that, but generally the amount of money one spends on
their accommodations and their package reflects the type of attitude and respect they'll have toward
that property, as well as, this is my own personal opinion of course, but as, toward the property
they're staying in, and those surrounding, whether it be a hotel, a condominium, a home, or any
other form of dwelling.
Ms. Fineshriver: What kind of client rents a single family home?
Mr. Brady: Demographically?
Ms. Fineshriver: Demographically.
Mr. Brady: Depending on the size, because sometimes one or two, like usually it'll be two or three,
one or two, maybe three friends that are families that will get together and you know, they'll come
skiing for a week and rent the unit. Generally, the average skier targeted for Utah, at least according
to the Ski Utah statistics, is college plus education, the average median income is $82,000 a year,
and has about 1-1/2 children. Don't ask me where the l/2 came from.
Ms. Fineshriver: Is it your opinion that the availability of rental tourist homes was crucial in the
Olympic bid, and if so, would you tell us why.
Mr. Brady: My personal feeling is yes, and concerning, with the recent changes with the Salt Palace
coming on line and the facilities in Salt Lake being looked at more as a convention city, the ski
rental property as a whole, has become very important in the valley, because many, many, many of
the rooms in the valley have been taken out for conventions and for large groups, and a lot of people
like to ski in Utah and they provide a very viable and welcome option to having to stay in a hotel
in Salt Lake City, especially when there are no hotels available, if that happens to be the client's first
choice.
Ms. Fineshriver: Thank you, that's all I have, but for one... Mr. Harper is also here representing two
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other individuals who wanted to submit a statement as part of the public comment and he would do
that either now, if that doesn't (inaudible) counted toward our minutes or later.
Larry Bowler: Go ahead, then we have a couple of questions for you also.
(End tape 2, side 3)
Kelly Casaday: In your opinion, in your work, what would say the average length of stay is at one
of the rental properties?
Mr. Brady: Our average length of stay for clients, and this is, I couldn't give you specific to Sandy
City or even to Salt Lake County, but our average stay of clients is about 4.7 nights.
Dave Evans: I have a question. What is the behavior of the average ski family? They've got lots
of money now....
Mr. Brady: Ski family, or....
Dave Evans: ....that you're booking on these. Do they drink? Do they act the same way in these
homes that the would in their own home?
Mr. Brady: I would have tosayTTindef Tny ownTopinion, having interaction with clients from time
to time, for various reasons, whether that's assisting them with a situation that's come up during the
ski vacation, not necessarily concerned with the unit itself, that's not our responsibility, but with
some other problem that has arisen in their stay, I would say that, yes, they do, I've been in the units
while people have been occupying them. They're usually kept very clean while they're there. They
treat them like their homes. They unpack their belongings, they put them in the...you go into their
bathrooms, they have their toothbrush sitting in the little toothbrush holder, they've got their, you
know, their mouthwash and their other toiletries sitting right there. It looks very similar to a regular
home.
Mr. Evans: OK, let me be more specific because I feel like you're skirting my question. I own a
town home in Park City that I rent for considerably more than what you're talking on a nightly basis,
so I'm very familiar with the rental process myself, I've owned several. But they're in areas that
are properly zoned in Park City. Are they more promiscuous out on the decks, in the hot tubs and
outside?
Mr. Brady: That is something I've never had an experience with. I've really don't
Mr. Evans: So you've never seen them. Have you ever heard complaints
Mr. Brady: I've never heard a complaint for anyone having promiscuous activities outside of a
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home...
Dave Evans: Do you book through outside companies, or do you handle the complaints yourself?
Do you do direct bookings?
Mr. Brady: We do..define direct bookings.
Mr. Evans: OK, so you're working through an outside management company like Jupiter Property
Management, PMA, and Deer Valley Lodging
Mr. Brady: Yes, we actually are a wholesaler, we are not a property management company....
Mr. Evans: Alright, so you don't get these complaints, so it's easy for you to say you haven't
received them because you're not the man they would call. Is that correct?
Mr. Brady: Complaints from neighbors?
Mr. Evans: Because in many years of renting these, I've had many complaints.
Mr. Brady: Complaints from neighbors...
Mr. Evans: ....from parties late atnight, for example-boy these guys are making a lot noise, it's 2:00
in the morning, when are they going to
Mr. Brady: ...is this from a neighbor?
Mr. Evans: Yes.
Mr. Brady:...OK, no, I do not receive those complaints.
Mr. Evans: OK, so that, is that behavior different that what you would expect from a single family
if they were at home. Otherwise, do they act differently when they're in this unit than they would
act in their home—do they stay up later, are they louder, do they come in later, do they drink more,
are they more promiscuous?
Mr. Brady: That is a difficult question to answer just because, not because of my inexperience with
that, but rather the type of client can vary. Robin Rowler defined
Mr. Evans: But you don't take these complaints anyway, so you wouldn't know.
Mr. Brady: I have never taken a complaint personally, I have experience with the clients
themselves...
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Mr. Evans: OK, then I really don't have any more questions. Thank you.
Dennis Tenney: Mr. Chairman, I have a couple of questions of this gentleman, Mr. Harper, have you
personally rented any single family homes in Sandy? Yes or no?
Mr. Brady: For my own personal purposes?
Mr. Tenney: No, in the capacity of which you speak in your work capacity. Have you personally
or professionally rented any single family homes in Sandy?
Mr. Brady: Acting as an agent for my client?
Mr. Tenney: No. Have you personally or professionally rented any single family homes in Sandy?
A simple yes or no question.
Mr. Brady: I still don't think I understand it because I'm an agent and I act for my clients and yes,
I have gone through property management companies and requested their services for my clients.
Dave Evans: Do you give them the key to the house?
Mr. Brady: No.
Mr. Tenney: OK, later I do have a question for Mr. Rowler afterwards if that would be alright.
Ms. Fineshriver: Your statement?
Mr. Brady: I have two statements. The first one is provided to us by Mark Menlove, he's the
president of Ski Utah, which is the equivalent of the Utah Ski Association, it's dated 19th of March
of it's addressed to the Sandy City Council members, and reads: "It was recently brought to my
attention that Sandy City is currently reinterpreting zoning and/or considering changes in zoning
ordinances to remove the tourist home from zones which, up until now, have allowed tourist homes.
I'm writing to express the Utah Ski Association's opposition to this change. Tourist homes are
viable alternative to many of our visiting skiers, who, as you know, make significant economic
contribution to Sandy City and state of Utah. With the Salt Palace Convention Center coming on
line
Dave Evans: Mr. Chairman, I don't know if this has anything at all to do with whether or not our
city staff erred in making the decision on nightly rentals. I don't know if these letters have, what
the ski association would like, obviously, they like ski rentals, that's what their business is. I don't
know if that has anything to do, whatsoever, with whether or not our staff erred, the city staff erred.
Larry Bowler: I agree. Does this letter wholly pertain to that?
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Mr. Brady: No, I don't feel that it does. I think it does have relevance.
Dave Evans: So I'd like to suggest that we get on with it.
Ms. Fineshriver: Are we going to take public comments?
Larry Bowler: Yes, we are.
Ms. Fineshriver: Then, these are our public comments, and they've been delivered by this person.
Steve Osborn: Mr. Chairman, what we could do is accept the writing to the Board. It's actually
directed to the City Council, but you could accept it in writing, as well as the writings of other
people that may not have an opportunity (inaudible).
Larry Bowler: I think that's a good idea.
Mr. Brady: These writings have...all of you should have a copy of what I'm reading in front of you.
I gave them to Mr. Bowler before the beginning of this session.
Larry Bowler: OK, let's pass on this and let's move along.
John Mangum: The appealing parties would next call Mr. Armand Bellinger to testify.
Larry Bowler: I think that what we need to do here....I guess I'm a little confused, you know I'm not
an attorney, but there's a lot of this information to me that is not relevant to the question tonight.
We're talking about what if s and what other people's experiences have been outside of Sandy City.
We're here to just look at the intent of our ordinance and whether or not the staff erred. And I kind
of fail to see what the relevance of some of this information is.
John Mangum: If I might briefly respond Mr. Chairman. In the narrow sense, I think you have
stated the issue. However, the staffs interpretation and the reason that apparently the staff has
changed its interpretation has relied on all kinds of extraneous factors that, in the most strict sense,
really do go at least a little bit beyond the wording of the ordinance itself, but because the staff has
done so for those reasons and has made that a part of its case, we feel like to show that the true,
whole picture, what's going on, we need to bring out in a minimal fashion, and with this witness I
don't expect to be more than two minutes, a few of those salient points. And this witness has
experience renting in Sandy.
Larry Bowler: OK, I'm going to allow it. What I would like though is, we keep bringing up this
allegation that somehow the staff has changed their position all of a sudden on enforcing this
particular ordinance, is that my understanding that's what you're allegating?
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John Mangum: Yes.
Larry Bowler: I guess that's kind of the crux of the matter to me or at least a part of the matter that's
really relevant is where do you get this? Where is it that, where do you get this information that
suddenly they have changed their position on this ordinance?
John Mangum: You've already heard part of thatfromMr. Robin Rowler who said that he had called
year after year every April and was always told there were no restrictions and it was allowed.
Dave Winnie: Well, our understanding of what has been told in the past was that that is not enforced
and that's a little bit different than....
John Mangum: Now that's not what Mr. Rowler, he didn't say that they weren't enforcing
Dave Winnie: No, no, I didn't say that he said that. That's what we've been told has happened in
the past that there was never anything stated that it was a permitted use. All that's been said in the
past is that it hasn't been enforced.
John Mangum: Well, I respectfully beg to differ. From the limited evidence so far, and there's more
to come, all to the effect that whenever inquiries were made of appropriate Sandy City officials, the
answer always came back you can go ahead and do that.
Dennis Tenney: Mr. Chairman, could I make a suggestion? I suggest that we let this witness speak
for two minutes. I'm curious to see what others have to say and then I would like to ask Mr. Rowler
just a couple of questions so we can move this process along.
Larry Bowler: Thank you, I appreciate that. Let's go ahead and do that then.
John Mangum: Mr. Bellinger, if you'll be sworn.
Larry Bowler: Mr. Bellinger, do you promise to tell the truth, the whole truth, and nothing but the
truth, so help you God? Thank you.
John Mangum: Mr. Bellinger, would you please state your name for the record.
Mr. Bellinger: Yes, Armand Bellinger, I'm at 9013 Huckleberry Court in Sandy.
John Mangum: And you currently rent properties within the jurisdiction of Sandy City for short-term
use by skiers and others?
Mr. Bellinger: Yes, short-term and long-term.
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John Mangum: And you've been doing that how long?
Mr. Bellinger: The short-term, I've owned the property, it's been utilized for about five years.
Long-term for probably about twelve years.
John Mangum: And before you purchased, did you make inquiries as to whether this was an allowed
use?
Mr. Bellinger: Not before purchase, no. It was shortly before I set it up as a ski rental by putting
furniture in it and a spa. I inquired this through Robin Rowler.
John Mangum: OK, and what did Mr. Rowler tell you in that regard?
Mr. Bellinger: He said there was no policy in Sandy and, of course, he told me about the County
rules.
John Mangum: OK. I'm going to try and cut to the chase here. How long is the average stay of the
clients that rent your properties?
Mr. Bellinger: For my clients, about six days.
John Mangum: And what is the average amount or a range of an average amount that they pay per
night?
Mr. Bellinger: Average we have everything from one bedroom to....
John Mangum: Give us a range.
Mr. Bellinger: Probably around $200 average per night.
John Mangum: And could you tell us what your experience was last season with regard to damage
or breakage in the home, the homes that were being rented?
Mr. Bellinger: We have no problems whatsoever. We even have glass-top sofa tables that didn't
even have a scratch throughout the whole season. We have some very nice homes, and people seem
to appreciate them and respect them.
John Mangum: That's all the questions I have at this time.
Dennis Tenney: Mr. Chairman, I have a question. Mr. Bellinger, can you solemnly assure and swear
that since you have rented your homes out, that at no time there were more than four unrelated
individuals at any given time dwelling in your home?
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Mr. Bellinger: No, I cannot do that.
Dennis Tenney: And so, therefore, that could be construed as a violation of our definition of family
for single family dwelling purposes.
Mr. Bellinger: Correct.
Dennis Tenney: Thank you.
Dave Evans: I just have one question. In that you've actually done the renting, can you solemnly
swear that, at no time, you've received any complaints from neighbors alleging that the behavior of
your tenants is unbecoming that of a neighborhood?
Mr. Bellinger: I have not. As a matter of fact, I've queried my neighbors whenever I see them
outside, and I ask them, is there a problem....
Dave Evans: Have you queried any of the people here tonight?
Mr. Bellinger: I've queried my neighbors.
Dave Evans: Thank you.
Craig Smith: We'd like to continue and call our next witness.
Dennis Tenney: No...
Larry Bowler: Mr. Smith, what I'd like to do...tell me what you have in the way of witnesses that
you would yet like to call.
Mr. Smith: Yes, let me give you a proffer, if I may, as to what the rest of our evidence is so you at
least can get a taste of it. We have people who do the bookings that would testify as to how they
handle the bookings, the business activities are conducted, as I mentioned before, away from these
units. We have the property owners who have queried....let me back up, we also have real estate
agents who contacted Sandy City before they sold the home to someone who wanted to do a shortterm rental, contacted the zoning and were told it was allowed in Sandy City. And, I'm very
concerned that Fm and I'm not trying to point any fingers Mr. Winnie, but you're saying you
were told something different. Well nothing was said in this hearing any different than that, and if
you're relying on information outside of this hearing, you know, you have to rely on the testimony
that's given in this hearing. If you've been told something before that, I'd like to have that disclosed
to us so we know what you've been told about the Sandy City position, because I'm very concerned
that you may be relying on outside contacts that you've had with Sandy City officials that we've had
no knowledge here.
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Steve Osborn: I think they've talked to the...the head of the Economic Development Department,
is that correct? Did you meet with him this evening during your tour?
Larry Bowler: Yes, that's correct.
Mr. Osborn: And wasn't that an open and public meeting? Wasn't that noticed out that anyone
could attend that?
Larry Bowler: Yes, that's correct.
Mr. Osborn: So, I think Mr. Smith that that was part of the open and public meeting he
apparently...who was that that spoke to you?
Larry Bowler: That was Mr. Mike Coulam.
Mr. Osborn: OK, is he going to submit evidence in the form of a written letter?
Larry Bowler: He didn't indicate that he would, but I'm sure that he could.
Craig Smith: Anyway back on...I appreciate that being clarified because I'm concerned when I start
hearing about things that I'm I'm still concerned even though that's part of the meeting, that's not
part of this hearing, and this hearing is to gather alTthe evidence. TfilsTs where the record is being
kept. This is where the record goes forward to the District Courts, but we also have real estate
agents, property owners who will testify they checked with Sandy City. There were told it was not
prohibited, that it was allowed. We have neighbors who will testify that they have no problem.
They live next door to a short-term rental that they have no noise, no traffic, none of those problems.
We have the owners themselves to talk about how they conduct their....the owners, the people or the
appellants here, the parties who paid their $125 each to be here tonight. We have their testimony
tonight. We also have a copy of the business license that was issued to one of the owners by Sandy
City for tourist accommodations last year. When he tried to get it renewed this year, change in
position, change in policy. Sandy City, they wouldn't renew it. Here's the copy of his license. He's
here to testify tonight. He's not a party to this, but he owns one of these homes. That's the type of
testimony that we have still to give. I think it's very critical and important testimony and we're very
concerned about, you know....I understand it's late. I've been at Board of Adjustment meetings that
have gone much later than this because I think it's critical that we be able to put on our evidence and
that the other side, the people who are here who have their concerns, also be heard, and we don't
want to cut them off and we appreciate hearing from them.
Kelly Casaday: Mr. Chairman, I think that...personally I have no problem believing that bookings
and business transactions were made off the property site, so I don't have any need to hear any more
of that. I believe that, so I think we could dispense with that part because we're convinced of that,
and....
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Dave Evans: I also believe that there's multiple people and rather than bringing up here and
examining them, if they want to just put their names, but there's multiple people that will testify that
they've called the City and the City in the past has told them that they let them govern that
themselves.
Dennis Tenney: Mr. Chairman, I, the assistant member of the Board, Mr. Walsh just commented,
and courts of law very frequently limit times for submissions of briefs, and other submissions of
evidence. In respect to the many residents that are, I would suggest that you give this gentleman five
minutes or ten minutes to summarize the information that he wants to present and then we give the
other side, because we've got a lot of people here with families.
Larry Bowler: I agree. I'd like to proceed in that manner if that would be alright.
Craig Smith: OK, if you'll accept this as evidence in the form of a proffer, I'll be happy to
summarize who the people are and what their testimony will be. Since not all these are my
witnesses, I'll talk about the ones that are mine and let, very quickly let Mr. Mangum and Ms.
Fineshriver....
Dennis Tenney: Is there going to be a specific time frame? Otherwise, I'm concerned that this is
going to go on....
Larry Bowler: Lefs sum this upln five minutes andTthenTdllke the other to have a chance to speak.
Craig Smith: I thought I heard ten, but I only get five?
Larry Bowler: We've already gone way over what we originally agreed to. Let's go five minutes.
Craig Smith: OK, I'll do that. We have Mr. Steve Brown, who's one of the property owners. He'll
testify that he owns two of the houses that are here before the Board of Adjustment tonight. That
before he purchased those houses, he contacted Sandy City zoning and was told that this was
allowed in Sandy City zoning. He lives next door to one of the houses and just around the corner
from the other. He'll testify about how he carefully screens and manages those properties, that he
checks on them nightly to make sure that things are OK. He's there, he knows the neighbors. We'll
have Mr. Joe Bowers whose testimony will be the same, he owns a house that's before this body
tonight and how he also checked with Sandy City. As I mentioned, we have a realtor, Terry
Deardorf, who will testify as to....she's sold a number of homes in Sandy City to people who
specifically bought them for that purpose and checked with Sandy City each time and can give three
specific instances of checking last, I think it's March, April and June of last year, checking with
Sandy City zoning, told me that the zoning did not prohibit that. That this was allowed. We also
will have several property managers who will testify how they handle their business activities, how
they are licensed, where they handle those. As I pointed out, we would have Mr. Fred Pickett
testify. He's a person that has a duplex in Sandy that he rents on a short-term basis. He would
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testify how that duplex was in a run-down, beat-up condition because it had long-term renters, how
he bought it, and because he has short-term renters, he's able to fix that up, make that a much nicer
rental unit. That he was contacted by Sandy City and said you have to get a business license, so he
came in and got his business license and I submit this business license as, this copy of his business
license as evidence. He got the business licence specifically for a short-term, it says tourist home,
told them exactly what he was doing, was given a business licence, then when he went back this year
to renew his business license, they told him they wouldn't renew it because there'd been this change
in policy. We'd also have Mr. Dennis Cloward, who is an owner but also has a management
business. He would testily, if given the opportunity, that, how he conducts the business activities
all off the site. The only thing that happens on the site is the people stay there, and the things he
does to make sure that there's not the traffic, those sorts of things. We also have some study
information that we'd like to submit that is from a national publication, the Transportation and
Traffic Engineering Handbook, and it says that for an average, single family house, that the average
number of trips to a single family house is ten, but it can be as high as 21, to be in the parameters
of a single family residential use. Twenty-one trips, that's round trips a day, and each of these
people that I've talked about who book and are familiar with the skiers who stay in short-term
rentals will testify that the number of trips these skiers make are far below ten-it's more in the
neighborhood of four or five round trips a day because these people get up in the morning, they go
ski, that's why they come here, they come back in the evening after being gone all day. They may
go to dinner or go do something, night life, if people really want night life they go where Mr. Evans
townhouse is, they go to Park City, but they'll go, and so when you add up those trips, it's four or
five trips, well belovRBe average number in residential, according to thes'eliational standards and
far, far below the maximum, which is twenty-one trips a day. Realize they're not taking their kids
to school, they're not going to sewing lessons or the music lessons, they're not doing those things.
That would be our testimony about traffic. Also, these people would testify about noise, that they
don't, they do everything they can to keep noise down. Obviously, occasionally you'll get a noisy
person. I live by a noisy person and they're not a ski renter, they're somebody who lives in back
of my house, it's a doctor and his kids, who are very noisy. Sometimes you have noisy neighbors,
we all understand that. That, in an extremely truncated brief nutshell, is the evidence that we, the
additional evidence that we'd like to present. I also know there's some other people here who we
have not planned on calling as witnesses, but want to give public comment. I assume that they'll
be allowed to do that because we didn't ask them to come and testify, public comment, and I assume
they can still get up and make their public comment if that's what they want to do. That's it. You
know, I do want to, for the record, object to being cut off timewise. As we all saw from the OJ
Simpson trial, courts allow things to go on very much longer than this.
Dave Evans: We don't want to end up with that result.
Mr. Smith: Well, but you know, and by the way, the Menendez boys, who have gone through two
trials, got convicted today after their six-month trial, so maybe you'd be happy with that result, so
I'll pass that along, but we do, for the record, want you to know that we're objecting to...we
understand what you're doing, but we want to make sure the record's clear that we object and we
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respectfully request that we have ample time, which an hour and whatever we've had, an hour and
a half, is not enough.
Larry Bowler: Thank you. I appreciate your concerns. I'd like to open up to the Board to ask
questions before you sit if we could.
Kelly Casaday: I have one question for Mr. Smith or whoever would like to answer this. It seems
that the cut-to-the-chase part of this equation for me is, do politicians have the right to change
policy?
Craig Smith: And they certainly do, and how they do it is by passing a new ordinance.
Kelly Casaday: Well, Administration can make decisions based on things. That's how come there
is an administration and a legislative body to work within the framework that the legislative body
has given them.
Craig Smith: And they certainly can as long as...and where I guess our problem with this is, the
administration can change its, I guess could change it's mind, but it can't make something out of
nothing, and that's what we're saying they're doing in this point. There's got to be something that
I can go to the code book...that's part, you know that's why America, this country's different than
other countries, because we have laws and the right of due process which means you could go to the
code books7rcad"what the law is, and tind it somewhere.- We just cairrfmdWs~ahywhere and it's
being cobbled together out of trying to grab a little bit out of the Uniform Building Code and a little
bit out of this code and claim that it's there. It's not only a change in policy, but it's making
something out of nothing, and when you can't make something out of nothing because we're a
nation of law, and the laws are written. You know, this goes back to Moses and the Hammerabi (?)
Code that you can't just decide one day...last summer, which is what apparently happened, that
people are unhappy about nightly rentals. You gotta go through it like Park City did. You gotta go
through the ordinance process so it's there in writing and people can conform their activities to the
law. And that's our real problem with it. It's not the fact that the staff has done a complete aboutface. Even though that's, you have to realize the havoc that that's played on these people who have
went out and spent money. These aren't, you know, these aren't cheap houses—these are nice homes
in Sandy. They've went out and had investment-backed expectations-they went out and bought
these on that expectation and spent a lot of money and have lost a lot of money because of this
change in the policy.
Dennis Tenney: Mr. Chairman, could I ask a question of Mr. Smith. The policy making body of the
city, the only policy making body of the city, is the legislative body, i.e., the City Council...
Mr. Smith: That's exactly right.
Dennis Tenney: The staff has the responsibility-to interpret the policy. The, as I understand, as a
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part of the legislative body of the City, the part of the policy in establishing single family homes and
single family residences, zones if you will, was to provide for family dwellings. Therefore, our code
specifically spells out the definitions of a family and I state, our code states definition of a family
is 'an individual of two or more persons related by blood, marriage or adoption, or a group not to
exceed four unrelated persons living together as a single housekeeping unit. My question is very
simply to you, can you affirm or confirm to us, very clearly and categorically, that Steve Brown,
Dennis Cloward or Joseph Bowers, at no time, had more than four unrelated persons living in any,
occupying any of their dwellings here in Sandy?
Craig Smith: No, I can't do that, Mr. Tenney...
Dennis Tenney: That's all I need to know, thank you.
Craig Smith: Let me explain my answer though. I would like the opportunity to do that. That's not
what's before this body tonight. What's before this body tonight is whether you can stop them from
having the family come and stay for a week, or the four unrelated people come and stay for the
week.
Dennis Tenney: No, thank you, I respectfully disagree. My understanding is that body here tonight
is to determine whether or not the interpretation of staff has been adhered to or not.
Craig SfmthfThaf s right, ancIThe interrelation ot statt and the administration of this code has been
you can have, you can't have a family come and stay for a week, even if they're all related. The
staff has sent "Cease and Desist" notices to these people saying you can't rent these for less than
thirty days to a family. That's what the staff has said, and that's what's before this body tonight, and
that's what we say is the error, and that's what we want reversed.
Larry Bowler: Thank you Mr. Smith. Let's....
Dave Evans: Can I just ask one quick question? I'm sorry to do that to you, but on the definition,
there's one more thing I need to understand. In the definition of a family it says, and following what
Dennis is saying, it says " living together as a single housekeeping unit". Would you tell me, would
you give me your definition of living together? I went down to St. George with Kelly, and we
stayed there for two nights on a seminar, were we living together?
Craig Smith: You were those two nights.
Dave Evans: OK. So that's your definition of living together?
Craig Smith: Yeah, L...
Dave Evans: Were we living together as a single housekeeping unit?
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Craig Smith: Tell me what the code's definition of that i$.
Dave Evans: Well, I'm just curious what your definition is.
Craig Smith: My definition is....
Dave Evans: And do you feel it's unreasonable to say that if that's not our home, if that's not my
home and that's not his home, that we're not living together. Living together means a home that you
share and you're taking care of.
Craig Smith: I don't think so. If your family, Mr. Evans, if your family goes to St. George and stays
in a condo down there for a week, are you living together with your family in St. George?
Dave Evans: Not in a single, not a housekeeping unit, I don't believe we are, but...
Craig Smith: So, you're not living together when your family travels somewhere
Dave Evans: Not as a house...no, because someone e\se is keeping that house and^e'ie^not \Wing
together as a single family housekeeping unit. When I go on a vacation with other families, other
people are keeping the house. It's not living together in a singlc.but I understand your definition....
Craig Smith: Or, if you own a home, and say you go up to stay in your home in Park City, you're
not living together there if you stay there because you have other people who come and fix it up or
mow the lawn.
Dave Evans: Thank you. I understand your, what you're saying. Thank you.
Larry Bowler: Thank you. I appreciate that. Mr. Osborn?
Steve Osborn: I apologize for interrupting, in the interest of providing everyone a full opportunity
to air the testimony that they want to give, I suggest that one way to allow Mr. Smith to put
(inaudible) the testimony he wants, is one, either to put those witnesses on after citizen testimony
has come in; two, to allow them, the appellants, to put in affidavits, written affidavits that would be
considered by the Board after the close of this meeting tonight, to continue it or we want to take
(inaudible) That would allow you an opportunity to take further evidence that would be sworn
testimony that way. We may be able to continue this, if needed. This is a big hearing and a lot of
people (inaudible) could continue (inaudible) ....say next month, and then let me just remind you of
the (inaudible)...I don't recall if all those witnesses were sworn in, but we do need to continue to
swear them in since we decided to do that. And then finally, one final question that the Board may
want to ask these, is did any of these witnesses actually rent to, were they involved in renting any
of these properties (inaudible)....
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Larry Bowler: Are you asking that as a question to Mr. Smith?
Steve Osborn: ...(inaudible) some items that you may wish to consider.
Larry Bowler: OK, thank you. Mr. Smith, I think that's a fair question. Have any of these people
who've testified today ever rented or been involved in the rental of these questionable properties?
Mr. Smith: You mean the ones that are...
Larry Bowler: Are in question or....
Mr. Smith: Thank you. Mr I'm trying to think, Mr the ones who've testified thus far, the other
people we have, the booking agents and the owners who I mentioned have rented these particular
properties. So that's what's still to come, whether it comes by affidavit or later testimony or
whatever.
Larry Bowler: OK, thank you. Before we hear other testimony, I'd like to ask Brok if you would
respond to some of the allegations that have been made here tonight about staff changing position
all of a sudden. What, if you could Brok, could you tell us what's happening here, from your point
of view, as to why we have suddenly decided to enforce this or have we suddenly decided to enforce
it and haven't in the past?
Brok Armantrout: As you may well know, the Planning Department staff is, perhaps, a step child
of the city organization for staffing purposes. When budget time comes around, the Police
Department, the Fire Department, and Public Works get far more than the lion's share of the budget
allocation. It's only till very, very recently that our, the City overall budget was large enough that
we could increase our enforcement staff to have minimal staff to go out and actually do some
adequate enforcement as far as Sandy City zoning codes and municipal codes. For that reason, and
as Mr. Rowler correctly stated, we enforce these complaints on a case by case basis. If we became
aware of a problem, we did our best according to our resources that are available to us to actively
go after these complaints. We do these on a priority basis. Life safety issues obviously took a
higher precedence over someone's garbage can sitting out on the curb too long, and in the scheme
of things, during the winter season, they may have been other issues that were far more, for lack of
better word, nasty, than some of these ski complaints we may have received. A lot of the complaints
we may have received at that time may have been perhaps a better issue handled by the Police
Department, such as loud parties, cars parking on the sidewalk, things of that nature, and we would
have referred the complaining party to go the Police Department to go take action at that time. Over
the years, it has been on a case by case basis, not just for ski rentals, but for all zoning violation
complaints we received. And as I indicated, we did that on a complaint basis, and we prioritized
complaints as they came in to go better use our limited resources that we had.
Larry Bowler: Have we, over the years, enforced this particular ordinance in this way as it pertains
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to go ski rentals?
Brok Armantrout: We've never had the resources to go after them in this way.
Larry Bowler: Have you had a number of complaints over the years concerning....
Brok Armantrout: We've had varied complaints, but not the number we've had this year. On
average, maybe perhaps five telephone complaints, and generally every one was forwarded to go
the Policy Department since they typically dealt with police issues not typically with zoning issues.
Dennis Tenney: Mr. Chairman, could I ask Brok a question and follow up on....Brok, you've stated
very clearly that due to go limited resources, these have been handled on a case by case basis. In
your experience with the City or knowledge prior to go, has there been any change in interpretation
of this specific ordinance by the staff?
Brok Armantrout: As far as interpretation, no. We just did not have the resources and we did not
enforce it.
Dennis Tenney: That's all, thank you. That's all I have.
Dave Evans: I'd like to go ask one question of Brok and it's controversial, but we've not allowed
Mr. Smtth"tlie~abilify_to^d"cross examine. 1ffinklTn^qlIe"stIonneeds tcTgo be asked. Mr. Smith
has proffered several names, real estate agents, property owners, and so forth, that said they have
called the City, sometimes before they've even bought the property, and one instance, before he
bought furniture to go furnish the property, and asked the City specifically if I'm quoting you
correctly, can we have nightly rentals, and they were told yes. Now that was what was proffered.
What is the City's response to go that? I think that's the proffer that what, these people that have
called and testified, and we accepted it as proffer, so we accept the fact that had they come up, they
would have said that, what's the City's response to go that? Are they not telling the truth or was the
staff out of line, or has something changed, or what?
Brok Armantrout: Over the six years I've been with Sandy City, we've had approximately fifteen
different personnel within the Planning Department as we rotate through better jobs and what have
you, ranging from interns up to go the department head. At any given time, who knows who they
talked to go. Typically, those types of inquiries are given to go the interns or first-year planners.
The standard response they should have given is that we did not enforce it. We enforce it on a case
by case basis. If we receive a complaint, we would take reasonable actions when we had the
resources. It's possible that an intern may have misunderstood that policy and may have given out
erroneous information.
Dave Evans: But what they would have been instructed to go say, what they did say, you don't
know...
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Brok Armantrout: It's a case by case basis.
Dave Evans: OK, thank you.
Larry Bowler: Are there any other questions from the Board concerning staff? OK, if not, could I
kind of get an idea of how many people out there would like to go speak for this particular issue.
OK, is there someone on the back row that wants to go speak for the issue? (Inaudible from
audience) OK, we'll take that by affidavit then. The two individuals up here, three individuals up
here. I'm going to go give you two minutes a piece to go kind of sum up your feelings. Let's start
with the gentleman on the front row, or on the second row. Would you give your complete name
and address please.
Kevin Roberts, 6841 S. Brookhill Dr.
Larry Bowler: Kevin, do you promise to go tell the truth, the whole truth and nothing but the truth,
so help you God?
Kevin Roberts: I do. All I'd like to go say is when I came to go the city, Sandy City, in person with
a witness, I'm a real estate agent buying a house for an individual. When I got here I actually talked
with Brok. OK, Brok specifically said, with my specific questions—can we rent this less than thirty
days? I was familiar with Utah law, or Utah county. He said specifically to go me, with a fellow
i}y^the"7ramen3f^
their cards, that yes, we could,"aB^solutelyrno~proT5rem.~
What happens if they're complaints, can they shut us down? No, that's a police matter. They will
call the police just like a long-term rental. Absolutely, black and white, said that way. I called, after
hearing about this hearing being scheduled, I called Brok again, probably a month and a half ago.
He told me that no, you can't do it. I said well wait a minute, you told me you could two other
occasions, one phone call just saying, yeah, I mean it's no problem, after the first one. The first was
black and white, in person, with a witness that will put an affidavit in. On the phone call just a
month and a half ago, he said you can't do it. I said well what has changed? He told me
specifically, nothing's changed except for interpretation. And I said did they instate anything saying
thirty days legally? No, it's interpretation of what was written, and I said, you told me a year and
a half ago, the same writing was interpreted as absolutely nothing says you can't do it. I'm telling
you that means you won't get in trouble for doing less than thirty days.
Larry Bowler: OK, thank you. Are there any questions?
Dave Evans: I'd like to go ask a question of our attorney. Should that have any bearing on this case?
I mean let's...'cause they're raising a good point and it's a point that they've got my attention on and
the question is this. If a staff were to go give erroneous information, IRS is wrong 70% of the time
and they still make me pay the tax, if the staff gives erroneous information, does that have any
bearing on what the interpretation ought to go be?
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Steve Osborn: There's a complex rule that's involved here and it requires following Utah law and
also standard U.S. law. I think the simplest way to go say that is it depends a lot on the individual
circumstances, what authority that person had, what reliance is put on it, whether that reliance was
done to go the detriment of the person (inaudible) what loss they suffered, among other things. So....
Dave Evans: But wouldn't that be a separate case to go this?
Steve Osbom: This is a matter of... the bigger question is how much does it matter to go this Board?
This Board has to go decide whether or not there is an error (inaudible) official. The issue about
what we call equitable estoppel or zoning estoppel is an issue that (inaudible)
Dave Evans: That was my question. So that's really a separate issue, isn't it?
Steve Osborn: It's somewhat related here (inaudible)... The real issue here is, did the zoning official
err in making its decision and these particular cases, they can raise the issue of equitable estoppel
at the court level if they think that this Board, when it decides, is wrong.
Dave Evans: Now is they've got a cause of action against the City because of the misrepresentation,
that's a separate cause, that they can get an equitable relief or damage, or they can raise that in a
separate issue, but that's not a Board of Adjustment issue, is that what you're saying?
Steve Osborn: The fesuehefoTeyou'rsthe^fforby^the zoning official, right, in its" decision to go say
these are a violation (inaudible)
Larry Bowler: Thank you. Please come up ma'am. Would you please state your name and address.
My name is Paula Durrant. I am with Ski Homes of Utah. I live at 7368 S. Viscayne Dr. in Salt
Lake City.
Larry Bowler: OK Paula, do you promise to go tell the truth, the whole truth and nothing but the
truth, so help you God?
Paula Durrant: Yes I do. I've been sitting here for about a little over three hours and I guess I'm not
certain what the reason is to go be here to go be quite honest with you. The reason I'm here is that
I had heard, through the grapevine, that perhaps you were trying to go discontinue letting anyone
have ski homes, and maybe the issue is you're trying to go get rid of the problems that come to go
some of the ski homes. Is that, could you clarify that for me? Because I don't know quite what I'm
arguing here.
Larry Bowler: I don't that we can say that we can discontinue ski homes. I think our task, if you
will, here tonight is just to go determine what the intent of the ordinance is, and did the staff err in
the way they interpret that ordinance.
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Kelly Casaday: For these three particular properties.
Paula Durrant: Could you tell me what that is?
Dennis Tenney: Mr. Chairman, could I just read off the agenda. It says specifically that these three
individuals who own property in Sandy and located in an R-1-8 or an R-l-10 zone have filed a
request that the Board of Adjustment determine that the City staff erred in their decision that their
practice of using homes as a place of public accommodation, renting the houses to go short-term
guests, nightly and weekly, is not allowed in R-l zones in Sandy City. So, they're specifically
contesting the interpretation of staff in that this practice is not allowed in R-l zones in Sandy in
these three particular instances.
Paula Durrant: Well, I recognize that this is a very emotionally charged issue. I'm a homeowner,
I'm also a ski homeowner, and I also have a ski home in Sandy, which I've had for about ten years
without ever having any problems whatsoever with any neighbors or anyone complaining. The
reason I want to go take the stand is that I hope that all of us here tonight could look at this issue in
an unemotional way try to go resolve our differences respectfully and come to go some way that we
can monitor the activities in ski homes. I'm very much in favor of that. I would have absolutely no
reason to go want to go have rowdy people in my ski rentals. I've spent umpteen dollars in
furnishing them and in keeping them up. So I guess my question is this, what is the big problem
about ski homes? I thought our slogan was the world is welcome here. Does that mean they are
only welcome in hotel rooms, not in our homes and neighborhoods? From what I've observed, and
this is after being in this business now for about twelve years, what I've observed, most of the
people who spend thousands of dollars just to go get here to go Utah are upper middle class, they
are neighbors in their owns states, they're families, they're spending lots of money on their vacations
here in Salt Lake City. They don't pose any threat to go anyone, any more than any other neighbors
we might have, and the best part is that if we don't like them, they're only here for a week. We're
not stuck with them. They are usually gone in a week and that's more than I can say for some of the
neighbors I've lived by in the past. Also I have observed that the homes that are used for skiers to
go stay in are kept up very well, maybe even better than others in the area because they have to go
appeal to go people who are used to go very nice things. Now I can't speak for everybody who has
a ski rental, obviously I don't know everybody that has a ski rental, but I know what we do to go
keep our places up and I know what the people do that I've booked for. I'm in favor of encouraging
tourism, and I don't think there's anything wrong with offering a nice, comfortable house to go
encourage families and other groups to go come here. The dollars spent here by out-of-town skiers
benefits every single one of us, directly and indirectly. The airport, the grocery stores, the ski
resorts, the sporting goods stores, the restaurants, both the owners and those who received tips there-just to go name a few. All prosper, even their home owners prosper.
Larry Bowler: Ma'am, could you sum up real quick, you're out of time.
Paula Durrant: OK, I bet they...
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(END TAPE 2, SIDE 4)
Paul Durrant: ....skiers are from some other planet (inaudible) ...do a lot of damage to go a
neighborhood. Let's get real, if there is a problem with noise or too many cars or late parties, let's
treat each other like neighbors. Let's call and register a complaint. If nothing's done, then we need
to go call the police, just like you v/ould on a permanent neighbor. Let's not toss the baby out with
the bath water, don't categorize the whole ski industry as bad just because there may be a few who
do not follow lines of good proprietorship. Take them out of business if they don't keep their homes
up or if they do not demonstrate a responsible attitude about the caliber of people to go whom they
rent. Take care of these cases on an individual basis and put them out of business if they don't
comply, but don't destroy the industry just because of a few irresponsible landlords. The people I
know who operate ski homes are very responsible and they've invested a lot of money and time to
go provide this kind of service to go people outside of our state. I know they would be more than
willing to go take care of any disturbances that might arise if they were informed by the neighbors.
The ski home operators are good will ambassadors...
Larry Bowler: Ma'am, I think we're going to go have to go cut you off there. I'm going to go have
to go be a little bit tighter with our time here.
Kelly Casaday: (inaudible)....knowledge or evidence that would relate specifically to go the Steve
Brown alleged error request, the Dennis Cloward alleged error request, or the Joseph Bowers alleged
error request on those particular properties?
Paula Durrant: No, I do not. I don't know those people at all and I've never booked for them. I just
merely showed up tonight because of my concern that perhaps, because some people maybe had not
used good judgment in how they've handled their properties or whatever the reason is for this
meeting. I wanted to go register my reasons for wanting to go keep the tourist homes.
Kelly Casaday: I appreciate that, but what we do at this body, I don't want to go bore everybody
though, is we're not making law or legislating anything, we're just deciding on these three particular
property owners, if there was an error made just for these people, for broader policy issues, it's
something that's going to go have to go to go the City Council, and if they discuss eliminating all
properties, then that would be a good place to go come with that particular issue.
Paula Durrant: OK, so I'm fighting the wrong battle then? Is that it?
Kelly Casaday: You've got to go fight where you can fight.
Paula Durrant: I apologize, but I wanted to go get my two cents in because I do think it's an
extremely important point. I think everybody should....
Larry Bowler: We understand, we've got the gist of the idea. Kelly, if you would, would you be the
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timekeeper and we'll allow just two minutes and that's going to go be it. We had one more
individual who wanted to go speak for it, I believe.
Dave Evans: Before we do that, because I'm not so sure I understand what Kelly just said isn't
consistent with what I heard our attorney say....
Dennis Tenney: No, no, what..Mr
Dave Evans: Well, let me ask the attorney a question. I thought we were ruling, has the City staff
properly interpreted what a single family residential code provides relative to go this nightly rental,
and so it does go beyond these three units. We are ruling on a code interpretation that happen to go
affect these three units and also every other unit in the whole city, and I think what Kelly just told
this lady is different than what I heard you tell me before. I thought what we're ruling on is our
staffs interpretation of the code. And if that's the case, Kelly, what you just said to go her is not
right. It would shut down your ski rental also.
Steve Osborn: I think, well...
Dave Evans: So maybe I misunderstood.
Steve Osborn: As Mr. Armantrout, each case is a case by case matter. We are only ruling on these
three cases tonight. All the questions, all the evidence should relate to go whether or not there was
an error in respect to go these three cases. I think we need to go focus on those. But, within that
question, in respect to go each of those three cases, it is in part, was there an error in the
interpretation of the statute.
Dave Evans: So what we decide on that, what relative to go the statute, that then will become the
statute, right?
Steve Osborn: We are not making statutory laws...
Dave Evans: It will become the interpretation of the statute?
Steve Osborn: We are only deciding whether they made an error in
Dave Evans: And if we rule they did not interpret, they did not misinterpret the statute, does that
mean then their interpretation, as deemed by this body, is the proper interpretation of the statute?
Steve Osborn: It does go to go, in part, to go a question of interpretation, but remember, we are not
a legislative body as our City Councilman has....
Dennis Tenney: The arguments that this body will-make for or against would be the same arguments
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that would hold up in any other infringement, but the Board specifically is not precedent setting.
Is that correct? It's a case by case basis.
Steve Osbom: Many of the arguments would be similar in other cases, but we are only deciding this
case, that's all that's before us and we are not a legislative body.
Dave Evans: Let me be more specific. If there's nine hundred ski rentals in this city, have we got
to go sit here nine hundred times and reinterpret this code again?
Steve Osborn: Again, we'll take them on a case by case basis when they come up (inaudible) we
may be able to go do that more summarily in the future, based upon what happens here or what
happens on appeal. So, but we need to go focus just on these cases....
Dennis Tenney: On these three cases tonight.
Dave Evans: So you're saying if there's a ski rental across the street from this same ski rental, they
can continue to go do business until they come back before this Board again if it were to go, if we
were to go uphold the staffs decision? Just yes or no.
Steve Osborn: I don't know anything about another ski rental. Each of those cases is individual.
If they've been
Dave Evans: Take off your lawyer hat and just answer a simple question. If the guy across the street
has a, does the exact same tiling, can he do the same thing these people did and appeal that
interpretation again and come before this Board and redo this again and again and again and again?
Just yes or no.
Kelly Casaday: Can I answer it before you do? That happens every month. We always have
somebody that comes
Dave Evans: I want to go hear it from here Kelly. I really want to go hear it from the attorney.
Kelly Casaday: Somebody wants to go build an awning on the side of the
Dave Evans: Every month we're talking...yeah, those are variances, that's not an interpretation of,
that's not determining whether or not an interpretation of the code was in error. It's a different deal
and so answer my question, yes or no, because I'd really like to go know that. I mean, are we saying
that if there's another three hundred rental units out here, we've got another three hundred meetings?
Steve Osbom: I don't know what's going to happen to those three hundred cases, Mr. Evans. I can't
speak to those. I suppose that if those people hearing that we decide that ski rentals are generally
illegal on a short-term basis, they may decide they don't want to appeal, they're going to take some
49

00025*

Brown, Cloward, Bowers Alleged Error

Page 50

March 20, 1996

other action. The City will have to enforce each of those individually, and in each of those cases,
the people have to decide whether they're going to appeal from the decision of the Zoning
Administrator.
Dave Evans: So our interpretation tonight of whether or not the City staff has properly interpreted
the Code has absolutely no bearing on the next guy that comes before the City, even though they
interpret the Code the exact same way to the next guy, you're telling me it really has no bearing on
the next one, even on an alleged error in interpreting the code. Is that what you're saying?
Steve Osborn: I'm not saying that. What I'm saying is we're deciding the cases here before us.
What those other people decide to do and how the Board views those future cases may depend on
what happens here. We're only deciding these issues. We should be focused on these three cases.
Larry Bowler: OK. Was there one more individual who wanted to speak for this? (Inaudible from
audience) No, we're not saying that. That's what we're trying to determine, is, what is....
Dennis Tenney: Mr. Chairman, point of order. The order is that individuals are recognized by the
Chair and they need to come and be sworn in. I would suggest that we follow that ordpr and that
we give these other individuals an opportunity to speak as well.
Larry Bowler: Thank you, I appreciate the correction. Let's do that then. Sir, would you care to
come up?
Jody Hilton, Chief Building Official and also the supervisor over the code enforcement section of
Sandy City.
Larry Bowler: I need to swear you in too, Jody. Do you promise to tell the truth, the whole truth,
and nothing but the truth so help you God?
Jody Hilton: I do. We are actively enforcing this law, this interpretation on the other ski rentals.
The question was asked, are we going after or do we have other cases. Yes, we have other cases.
And we are here for an interpretation. We want to know if we are interpreting it right. If we are
going with everything that has been presented-the short-term, the less than thirty days, the four
days. We are here for an interpretation, and I am here to find out if what we're doing is legal, and
if you are going to support or whatever. We are here to find out, and hopefully, we won't have to
do this on these other sixteen, seventy, nine hundred. If there's nine hundred and we have to do
this...I'm going to look for other employment, quite frankly. But, we are here for the interpretation,
and we are actively pursuing. This lady asked if we are. We are sending out citations, we are
sending out letters, we are notifying people they cannot do short-term rentals. And, again, what
we're here and the reason we're here is for, or did we and have we interpreted the Code right in
asking for that interpretation, and hopefully, we will be able to use this....and again, I'm not
a....hopefully, we can use this as some time of basis for fiiture enforcement. That's why I'm here
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and what I want to....you know, where we are....to find out what we can do for enforcement.
Dennis Tenney: Mr. Chairman, I would respectfully submit that Mr. Osborn is doing precisely his
job. I would also personally submit that the Board of Adjustment, in my perspective, in terms of
interpreting the Code when it is on appeal, has more than just a case by case basis.
Dave Evans: Oh, thank you...
Dennis Tenney: That's my personal opinion and I would suggest that we have something in writing
from the City Attorney's office, but that would be my submission, that in interpreting the Code, the
Board does have more than just a case by case precedent-setting ability. That's my personal
interpretation.
Larry Bowler: OK, we'd like to start out with those speaking against this. Please come forward.
Kelly, would you kind of keep time for us. Would you state your name please. (David Hepworth)
And where do you reside, Mr. Hepworth? (9135 Stillwater Circle) Do you promise to tell the truth,
the whole truth, and nothing but the truth so help you God? (I do)
David Hepworth: I just have a couple of quick points. I will keep to under two minutes. First, I
have a property tax notice here, and I pay $1,442 for the privilege of living in and R-l zoned area.
I want you to know this isn't something that I take lightly. I pay dearly for the privilege of living
there. The second point is, in our neighborhood, we have a neighborhood watch system, and there
is no way a neighborhood watch system can be effective if I don't know who lives where, what cars
they drive, when they're home, when they're gone, when they're on vacation. I cannot effectively
participate in any kind of a neighborhood watch system with short-term rental properties in my
neighborhood-impossible. The third issue is, I want to speak to the number of cars that come to the
property that's near my home. Tonight there are five cars there and they've been there for several
days. Last week, there were six cars there, and I cannot believe....
Craig Smith: Mr. Chairman, could we have the property identified. I don't know if it's one of the....
Larry Bowler: Yes, would you please identify the property in question.
David Hepworth: It's the property at 1529 Coppercreek....
Dennis Tenney: OK, that's Dennis Cloward's residence.
David Hepworth: Right. There are five cars there this evening. There were six all last weekend.
And I would submit that the booking agents who plan these trips for these people know full well
when they're renting six cars that this is not a single family home, this is not four unrelated
individuals, because they are booking the rentals for these people. It's not one, two, three cars, it
was six, it was five, it's many, many cars. That's all.
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Larry Bowler: Thank you.
My name is Lyle Lowdendahl, I live at 1769 Sunrise Park Circle.
Larry Bowler: Lyle, do you promise to tell the truth, the whole truth, and nothing but the truth, so
help you God? (I do) Thank you.
Lyle Lowdendahl: I had an attorney friend who used to put legal interpretation questions like this
into three really easy words-what is a house? What is a home? What does R-1 -10 allow? He said,
some things even a blind, retarded chimpanzee would know, that this is not a home, this is not
housekeeping. The appellants want it both ways. They want to use the UBC, the Uniform Building
Code, which deals with how the house has to be built to call it a house, and then they want to say,
but we don't want to be held accountable to the R-l-10 zoning for the use. If you put hospital
patients in a house, it's still a house, it's not a hospital, and it has to comply with the hospital zoning
requirements and the building requirements. They can't have it both ways. This is really an issue
of legal interpretation. Prior staff interpretations are really immaterial. This is a case of first
impression for this body. This body has the responsibility to correct whatever prior errors there may
have been with the staff, and I think this body needs to use its common sense interpretation of the
law, and use that good old blind, retarded chimpanzee role, because anybody reading that knows that
these are not homes. They're places of public accommodation, and that's how they're used. Thank
you.
Dave Evans: Mr. Lowendahl, could I have one question? Could you, maybe, state to this body what
your professional background is.
Mr. Lowendahl: I am an attorney, and Pat and Steve know that, so...
Dave Evans: Thank you.
Stan Rasmussen.
Larry Bowler: Where do you reside Mr. Rasmussen? (10109 Heytesbury Lane) OK, Mr.
Rasmussen, do you promise to tell the truth, the whole truth, and nothing but the truth, so help you
God? (I do) Thank you.
Mr. Rasmussen: As I said, my name is Stan Rasmussen. I'm not an attorney, and I'm not paid by
the hour to be here. I am a neighbor in this neighborhood. I live about one block north of the two
homes that are owned by Mr. Brown on Buttercup. As I've listened tonight, Mr. Brown and his
cohorts have been ably represented to defend and protect what is apparently a very significant
business enterprise for them in my neighborhood. I don't pretend to oe an attorney and I don't
pretend to understand the nuances of the law. Others have that responsibility, perhaps you. These
gentlemen have represented the legal and busin'ess interests of Mr. Brown and his colleagues. I
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would hope you'd consider our perspective as neighbors. Mr. Brown is operating a motel or a
motel-like business, a very lucrative business in my neighborhood, and I don't like it. I didn't move
into this neighborhood with the intent to have neighbors that are commercial establishments. I don't
expect my neighbors to the south to open a pizzeria. I don't expect my neighbors to the north to
have a goat herd in their backyard and call it an agricultural business. I don't expect anyone to be
allowed to be allowed to open a brothel. I don't expect anyone to be allowed to run a hotel or a
motel-like business in my neighborhood, with all that goes with it. And in you information, you
have documented there virtually daily logs of the traffic and the goings-on. This is a commercial
establishment. It's a motel-like businesses being operated in our neighborhood and it's having the
impact on our neighborhood that brings us here. I speak only for myself, and there are others who
will speak for themselves, but I would ask you to take into consideration the impact on....and the
phrase that was used earlier, the beauty and the character of our neighborhoods. It's impacting mine,
and I appreciate your considering my comments.
Larry Bowler: Thank you.
My name is Christine Rasmussen, I reside at 10109 Heytesbury Lane. I have a few issues to
address..
Larry Bowler: Ms. Rasmussen, I need to swear you in also. (Oh, I'm so sorry) Do you promise to
tell the truth, the whole truth, and nothing but the truth, so help you God? (I do) Thank you.
Ms. Rasmussen: I have a couple of things, as I have listened tonight. One, this issue of single
family, you have got abundant evidence in your packet of the definition that I have heard tonight—
that is not happening. Helen Willliamson, who is the neighbor to the east, has kept daily logs of who
has been in and out. We have license plate numbers and the numbers of vehicles, and they do not
constitute the definition of a single family. Second, if a business transaction is defined as the
exchanging of money off the premises and then what transpires on the property is irrelevant to the
business, that tells me then that as long as the money is exchanged somewhere else, you can have
prostitution in a room, and it doesn't matter what's going on in the room, as long as the money is
exchanged somewhere else. As far as additional traffic, you have in your packet a photocopy of a
great big chartered bus, Le Bus...I have the card of the bus driver who sat on Buttercup Drive in
front of the two properties....I don't know why Mr. Brown only has one of his properties listed—he
has two and they're right next door to each other.
Dennis Tenney: Excuse me, Chris. Which properties are you referring to?
Ms. Rasmussen: I'm referring to Mr. Brown's at 10175 and 10185-they're next to each other, and
I don't why he doesn't have both listed unless he thinks he can get rid of one tonight and still have
the other to rent That bus sat out in front of his....and for twenty minutes, I watched the people load
up. They are not part of a single family....at least fifteen, maybe twenty in each of those homes. We
bought our home with certain expectations as to residential life, and I don't see how these owners'
53

000?oS

Brown, Cloward, Bowers Alleged Error

Page 54

March 20, 1996

investments are more important. We live there, our investment goes far beyond the money they may
have invested. We invest our lives there, and in raising our families there-they do not. I think there
have been some irrelevant issues discussed. One is how much they spend and how much they make.
They are running a motel. If I had very well behaved pigs in my back yard that made a lot of money,
I couldn't keep them there. I will finish by saying we brought this issue before on the 25th, and
enough is enough.
My name is Craig Dodge. I live at 1784 Sunrise Meadow Drive, right next door to one of the
properties that's on there.
Larry Bowler: OK Mr. Dodge, do you promise to tell the truth, the whole truth, and nothing but the
truth, so help you God? (I do) Thank you.
Mr. Dodge: I'm kind of a simple man, so I'll try to keep this simple. What I've heard tonight, 95%
of it is irrelevant to my own situation. If these short-term renters are so good, I'd like to know why
my daughters see them naked in the hot tub-my 13-year old-running around squealing in the snow.
If they're so good, I'd like to know why they throw beer bottles onto my property on a regular basis.
If these properties....if this property and I can't speak for these other people, but I can definitely
speak for the one that's next door to me. If they're so well run, why is it that the owner, when
questioned by a summer rental person, refused to even pay $10 to have the lawns mowed so the
weeds wouldn't keep blowing onto those of us neighbors yards who seems to keep some pride in
it, and why was it that I had to loan my sprinkler parts to one of the renters to have the sprinkler
system fixed so that the lawn wouldn't dirty and brown in the summer. And the garbage is set out,
and again, I've heard this brought up....it's evidently been brought up before, but these are just little
irritating things that add on to this. The garbage will sit out there for four or five days, it get set out
four or five days early and it's not always retrieved after its dumped for a couple of days. The walks
aren't always shoveled. I don't know if there's any ordinances on that or not, but sometimes the
walks aren't shoveled. The times it is kept up is when the renters are there. And as far as damaging
goes, and people saying they don't have any damages, I see the repairmen there, but not upkeep on
the yards. And my concern, as a citizen, is I moved up from twelve years of professional property
management, as a maintenance manager, and I also screened renters and did evictions, I did
everything for a California landlord, or property owner. I've seen abuse and I've seen negligence,
and I know the difference, and what's going on in my place is abuse and ignorance.
Steve Osborn: Maybe we should clarify, what place is that?
Dennis Tenney: He's referring to 1798 E. Sunrise Meadows
Mr. Dodge: 1784
Dennis Tenney: But you're referring to the property that's located at 1798 E. Sunrise Meadows
Drive, that's the one that's owned by Mr. Joseph Bowers, is that correct?
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Mr. Dodge: Correct. I assume that's who the owner is.
My name is Mike Bath.
Larry Bowler: Where do you reside Mr. Bath? (I reside at 9356 Peruvian Dr.) OK, Mr. Bath, do
you promise to tell the truth, the whole truth, and nothing but the truth, so help you God? (I do)
Mr. Bath: You explained it to us that it's supposed to be something that's a family setting for our
neighborhoods. This is no more a family setting than fly to the moon. There is, at times, at the least
two vehicles with four sets of skis on a piece.
Dennis Tenney: Which property are you specifically....
Mr. Bath: Mr. Bowers.
Dennis Tenney: OK, but he has two of them-one on Plata Way and one on....
Mr. Bath: ...the one on Sunrise Meadow. I've turned over documentation to Nolen of pictures,
there's sometimes four, six vehicles in there. I don't think those people are there one to a car with
skis on top. I'm the one that turned Mr. Bowers in to get his walk shoveled. I've lived there for four
years and this is the first year, on a continual basis, that those walks have been snow blowed, and
that was just because of January and complaints by me and Mr. Archibald. There's beer bottles in
our streets, they're loud. They come into these places at 1:00, 2:00 in the morning sometimes. You
know, they're coming in on flights, I'm sure, from other parts of the country, and they just....when
they get there, they're noisy. They're young kids. There's never been once in this house, and I've
lived there for four years, that I've seen a parent, a guardian, or young child. They're all college age
kids, high school age kids, they're there to ski and be...have a great time. And normally they do.
But as far as a family setting and having something that is aesthetic...that improves our
neighborhood, it doesn't. This is the worst kept yard on our street. It looks like a piece of garbage.
We spend hundreds and hundreds of dollars on our yards every year to keep them looking nice. I
live to the north of his house. Every south wind, I have to spray for dandelions every two weeks.
You know, this is just...I don't want to live next door to a motel either. I appreciate it.
Larry Bowler: Thank you.
My name is David Howe, 1935 E. Summerhill Drive.
Larry Bowler: Mr. Howe, do you promise to tell the truth, the whole truth, and nothing but the truth,
so help you God? (I do) Thank you.
Mr. Howe: Mr. Chairman, I'm here on behalf of the neighbors. I speak on the property on Sunrise
Meadows Drive. I am a former member, elected member of the Alta Canyon Community Council.
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I no longer serve in that position, however, I do believe that I still keep in close association with
neighbors who I represented for several years. To me, this issue is very clear, very black and white.
These units are not to be allowed in R-l zoning. We are not there to have hotels, motels and places
of businesses. I would urge this body to deny this request for a variance, and Mr. Tenney, I would
urge the City Council to please take this under serious consideration to ban immediately all such
homes within Sandy City in R-l zoning. Thank you Mr. Chairman.
Larry Bowler: Thank you.
Dennis Tenney: Mr. Chairman, could I just clarify something?
Larry Bowler: Yes, go ahead Dennis.
Dennis Tenney: Mr. Howe, I appreciate your comments. There's no variance tonight, it's an
interpretation by the Board, although the City Council is very, very sympathetic and no one has been
more outspoken on the City Council than I have on this issue. You need to understand that we, the
City, consider that current ordinances have sufficient teeth to provide the necessary enforcement,
and within that clear context, these issues are being heard tonight. But you do have a very
sympathetic body on the Cicy Council.
Mr. Bath: Mr. Tenney, thank you. Mr. Chairman, may I then request that this body razor sharpen
those teeth, and bite right through this issue.
My name is Gary Youngenberg and I live at 9145 S. Stillwater Circle.
Larry Bowler: OK Mr. Youngenberg, do you promise to tell the truth, the whole truth, and nothing
but the truth, so help you God? (Yes, I do) Thank you.
Mr. Youngenberg: The property in question is one owned by Dennis Cloward on Copper Creek
Road. Until I got this letter, I didn't know who owned this property. Nobody ever came over and
talked to me, see how things were going. I never met the individual. I saw somebody on a weekend,
generally between when individuals would leave if they left on Saturday morning when the new
people came in on Saturday afternoon, maybe doing some yard work—two hours a day, three hours
a day. I wish I could get my yard done in two or three hours a day once a week-I can't do that. But
since that house has been in use, a hot tub's been installed and there have been people nude walking
from the house to the hot tub. One bedroom in our house is adjacent to that fence between our
properties, not more than about ten or twelve feet away-very visible. I mean, all you have to do is
be in that room when there's a lot of activity there. The fence isn't any higher than a normal fence,
but our house is a little higher in elevation. We have other people in the neighborhood with a hot
tub and we've never had any situation like that with them. Sometimes the party's are going on until
3 or 4:00 in the morning, and several nights a week. It doesn't happen very often, but it does
happen. I'll be sure, from now on, to call the police though. I thank the people for suggesting that.
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I'll make sure that I'll make a complaint from now on. Also, there are beer bottles and trash in the
yard during the week. We've had things thrown over the fence into our yard. It's just a general
situation, where, the people that are there are on vacation, they're there to have a good time and they
do, they have a very good time. They may be paying dearly, but that's what they're doing. They're
having a good time and they want to get their money's worth. So I'd just like to say that, as far as
I'm concerned, I wouldn't like to have them there any more.
Larry Bowler: Thank you. Appreciate you comments.
My name is Fern Bairn (?) (Inaudible)
Larry Bowler: We need to swear you in Fern. Fern, do you promise to tell the truth, the whole truth,
and nothing but the truth, so help you God? (Yes, I do)
Fern: OK, what I'm hearing here are pros and cons for having rentals, and then specifics against
these properties. And what I think I'm also hearing is that we're here to find out if there's been an
error in interpretation of the ordinance, and basically I would think that would be from the phone
calls. I called in the fall, I'm new to the business, I'm a real estate broker, and I've also started
taking up bookings, and I called in the fall, and I was told that there's nothing specific written as an
ordinance prohibiting nightly rentals. I interpret that as meaning nightly rentals are permitted. If
there's nothing written not permitting. You know, there was no written ordinance against them, so
if your job tonight is to interpret that, if you vote against these houses....if people have complaints
and if people aren't managing their properties, that's one thing if you want to pull and deny them
the right to, but as of now, if there's no written ordinance about the issue, there's nothing that you
can take away from them. And I don't see how you can vote to interpret....because if you can vote
to interpret the ordinance tonight that's prohibiting them from doing nightly rentals, what you're
saying is, it is written that no nightly rentals are permitted, and that's not my understanding, is that
there is no written ordinance saying that. So, if these people have problems with their neighbors,
and you take it on a case to case basis, that's one thing. But, if your job here tonight is just to
interpret that ordinance, then you can't possibly say that no nightly rentals are permitted
because...unless you can show us, which you can on a screen or something, that there is written
ordinance prohibiting nightly rentals. I don't know....that's it. It just seems real simple. There's
pros and cons here for and against these nightly rentals, but if it's the interpretation of the ordinance,
and there is no ordinance....
Larry Bowler: There is an ordinance and it has been written, but there is a difference of opinion as
to how to interpret that particular ordinance, and that's what we're here to decide.
Fern: ....because the answers that I'm hearing is all the calls that were made to Sandy City was that
there was no written ordinance prohibiting nightly rentals, so....
Larry Bowler: Right, we understand.
57

Brown, Cloward, Bowers Alleged Error

Page 58

March 20, 1996

Fern:..where's the ordinance saying that they are permitted? Or they're not permitted? That's
what...I would like to see the ordinance saying no nightly rentals are permitted in Sandy City.
That's what we need to see, isn't it?
Larry Bowler: OK, we have gone over the ordinance in the earlier part of this meeting that pertains
to this. What we need to do is interpret that. All we're trying to do is gather information to help us
make that decision.
Fern: So you're not making that tonight?
Dennis Tenney: Mr. Chairman, can I ask, what specific property are you addressing? We have three
cases before us tonight that deal with interpretation, which of these three properties are you...
Fern: Well, I was addressing all three of them....all three of them would be under what I am
addressing. I am addressing the fact that I have been told there is no written ordinance against
nightly rentals in Sandy. That would pertain to all three because all three are being accused of
nightly rentals, and that's it.
My name's Corey Bailey. I live at 10194 Buttercup Drive.
Larry Bowler: OK Mr. Bailey, do you promise to tell the truth, the whole truth, and nothing but the
truth, so help you God? (I do) Thank you.
Mr. Bailey: It's been mentioned before, to handle this issue dispassionately, and I have to say, when
it's the safety of my family, I cannot handle this in any other way but emotionally. When we have
different people coming in every weekend, we have no idea of what kind of people they are.
Dennis Tenney: Which property are you addressing?
Mr. Bailey: 10185?
Dennis Tenney: 10175 S. Buttercup Dr.?
Mr. Bailey: ...and 10185. Both, they're both rental units...
Dennis Tenney: Steve Brown, OK.
Mr. Bailey: Each week these people come in with what seems to be no other test of their voracity
other than their ability to pay, but that's not good enough. That's a new threat in my neighborhood
each week, and a new threat to my family, my children, my wife. Many people in the neighborhood
travel-they're out of town for the week, they're worried about the safety of their families. If these
folks want to run a business, that's wonderful, and I hope they do prosper at it, but let's have them
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open a hotel in an area that's zoned for a hotel, not in our residential areas, that's for families.
That's what we pay our property taxes for. If we want to have...as was said earlier, the purpose of
the ordinance, of the zoning, is to protect the safety and the integrity of our neighborhoods, and that
is not being protected at this time. Most of the other comments have been addressed, so I'll give up
my time to someone else. Thank you.
Larry Bowler: Thank you.
My name is Craig Patberg. I live at 9264 South 1520 East.
Larry Bowler: Mr. Patberg, was it? (Patberg, right) Mr. Patberg, do you promise to tell the truth,
the whole truth, and nothing but the truth, so help you God? (I do) Thank you.
Mr. Patberg: This would be in reference to the house on Plata Way, 15 something....
Dennis Tenney: 1541 E. Plata Way.
Mr. Patberg: Yes. I personally, because of a scout drive, went to that house as the people were
coming out to go skiing, and there was at least a half a dozen people, and although I'm not a doctor,
they sure didn't look like family. But, I know that you could get the records and find out exactly
who those people are, and this right now, because that's a violation as you've stated in the course
of the evening. Councilman Tenney said that the clear intent of R-l is specifically to create a
residential environment. This is no more a residential environment, and you know it and I know it,
and everybody here knows it. Even the people that own the properties know it. We're just into
semantics and kidding each other. I'd like to ask one question and then sit down. What would our
neighborhoods belike if we were allowed to have one, two, three night rentals for the whole block?
It's been alluded to with the neighborhood watch, and it's been alluded to with people coming in that
you don't know. What it be like if the entire street were lined with one-night stands? It just doesn't
make sense, that's not what R-l is. That's not what we paid our hard-earned money for. Thanks.
My name is Helen Williamson. I live at 10191 S. Heyetsbury Lane.
Lany Bowler: Helen, do you promise to tell the truth, the whole truth, and nothing but the truth, so
help you God? (I do) Thank you.
Ms. Williamson: I appreciate what the gentleman has just said because we do have a whole street
in that situation.
Larry Bowler: Which street are you addressing?
Ms. Williamson: This is Buttercup, and you only have, I believe, one house on the record. There
are actually two. My house is going up for sale this-next week, and, of course, they will want to buy
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another one and another one. It is very possible we could have a whole street of this kind of activity.
I am the one who's kept a daily log of what's going on. Mr. Brown is a very nice person, but there
is a law that is not being obeyed here. It's very simple that the ordinance is clearly in violation, and
we....I have in my log, and you're welcome to ask my questions on that, day after day, fifteen
people, ten people, sometimes from three states. We have the license plate numbers, so you can see
that. Bus loads, cargo van loads, sometimes two and three van loads, both houses being rented at
once so that we can put a large busload of people in two houses. So, this is clearly in violation.
That's all I have to say. Thanks.
Hi, Ron Smith, my address is 9928 Roseboro Road.
Larry Bowler: Mr. Smith, do you promise to tell the truth, the whole truth, and nothing but the truth,
so help you God? (I do, yes).
Ron Smith: This is in reference to 9940 Roseboro Road. Everybody has basically spoken my
sentiments, including the lady who just left. I'm about ready to move if this doesn't change, and in
doing so, another nightly ski thing can come in and you'll lose another family for Sandy. That's
about all I have to say.
My name is Lindsey Orme and I live at 1762 E.Sunrise Park Circle.
Larry Bowler: Lindsey, do you promise to tell the truth, the whole truth, and nothing but the truth,
so help you God? (I do) Thank you.
Ms. Orme: OK, first I'm talking about the Bowers rental home, and....on Sunrise Meadows Meadow
Dr., and first of all, it's on a corner, so that's the first thing people see from our neighborhood, is you
turn in and it...the yard's not very well taken care of, and there's always weeds, and no one's
mowing the lawn, and that's the first impression you see of our neighborhood. And it's
embarrassing when I'm giving even friends directions to go into my neighborhood. Sometimes I
choose another way because it's kind of weird having..giving....when you first turn in, that's what
you see is that house. And second of all, being a kid, it's kind of uncomfortable to have strangers
in and out every weekend. You don't really feel comfortable in your own neighborhood. And that's
all I have to say.
Larry Bowler: Thank you, appreciate that.
My name is Jennifer Young.
Larry Bowler: Jennifer, do you promise to tell the truth, the whole truth, and nothing but the truth,
so help you God? (I do) OK, and Jennifer, where do you reside?
Jennifer Young: I reside in Murray, myself. I'm ar property manager. I hold a real estate license in
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Utah, and I work for a company called Wasatch Front Ski Accommodations. We manage over
ninety properties in Sandy and Salt Lake. Most of my properties are in Salt Lake County. There
are a couple that I do have in Sandy that aren't in question here. It seems to me that a lot of this
comes down to a management issue. Some of the properties aren't handled properly or taken care
of. My perspective is that I'm also on the Salt Lake Tourist Home Task Force, and we have decided,
as of today, that we are going to allow tourist homes in Salt Lake County. There are only forty-six
licensed properties in the county. We...our company holds thirty of those licenses. There's not very
many, and there's hundreds of these properties, as well as in Sandy. So, what I'm trying to say is,
I don't think this is something that's going to....it needs to be handled in a proper way, and how it
began within Sandy doesn't seem that it's worked out very well. Salt Lake, like I said, we're going
to come up with some areas, isolate areas that it will work, where we feel it will work. And, I think
that Sandy, maybe Sandy could work with Salt Lake and somehow, something could come out of
that.
Larry Bowler: When you say in some areas, what type of areas are you proposing?
Jennifer Young: Well, we haven't quite...we started on...it was late today when we ended, so we
started with the FR zones, we just barely touched on the FR zones, as far as how we were going to
allow it in the canyons or not. So we really haven't gotten anywhere yet with that. That will be our
next meeting.
Larry Bowler: So you've just decided that you're going to allow them, but haven't decided where?
Jennifer Young: We will allow them, but it....but there will be certain areas. R-l is one that, I
believe, we will not allow them.
Dennis Tenney: Mr. Chairman, but, if I'm not mistaken, that's a decision of the County
Commission. You don't have the ability to do that. You can make a recommendation, but it's the
County Commission that would make that determination.
Jennifer Young: That's right.
Dave Evans: Mr. Chairman, I'm wondering if we could....I think we've probably heard it all, but I'm
wondering if there's anyone with anything we haven't heard. There's a whole bunch of people here
who, maybe just by asking them to raise their hands, all those that are opposed to....or all those that
feel that the staff did not err to maybe raise hand. And, unless there's something new, maybe we
ought to close this and get on.
Larry Bowler: Yes sir, do you have something different? Why don't you come up and address us
at the microphone, and we'll swear you in.
My name is Bill McNeill, I reside at 2038 E. Falcon Way in Sandy.
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Larry Bowler: OK, Mr. McNeill, would you raise your right arm please. Do you promise to tell the
truth, the whole truth, and nothing but the truth, so help you God?
Mr. McNeill: At the beginning (inaudible)..family dwelling, and it's been my....(inaudible) and I've
been sitting in the back listening (inaudible)...and it seems like...the interpretation
(inaudible)...talking about a dwelling or a house and what a family dwelling is or what is the house
built for. And then you're talking about family (inaudible)...to me those are two separate things.
Now I'm not trying to say that it's a good thing or a bad thing. I'm saying that you're saying it's
a family dwelling...this is a family. That's, you know, of course, you built the dwelling for that.
Those are two different issues. Once a house is built to hold so many people. A family...you're
telling me a family is this or that, that's fine. But the dwellings....you got...you're just mixing it.
So that's what I was hearing in the back. One guy was saying...you know, you're saying it's a
family dwelling, but you're trying to interpret (inaudible)...try and separate them. If it's a family
dwelling, great, it's a dwelling built for this. If it's a family setting, you only want families in there,
say hey, then we only want families in there. Also, listening to it, in the back...you...obviously, this
has been allowed. OK? To say that the code says this...if the code is meant...you can't do this, you
can't have rentals, then you should have said in the beginning, look, no you can't have rentals. OK,
you can't enforce it, you don't have the money to enforce it, hey, that's another issue, but if you
couldn't, you shouldn't be doing it, nobody should have said anything, nobody should come out and
say, hey, you know, yeah, go ahead and do it. It doesn't matter if you're a subordinate or not. I
mean, I run crews, I've run construction jobs. When people underneath me, it doesn't matter who
it is, how low he is down, if he does something wrong, I have to take responsibility for it, and that's
what I expect everybody else to do. That's all I'm trying to get at. If you're saying...if your
subordinate's saying something, (inaudible)...stand up to it. If, in the past, you said it was OK
(inaudible) ...change it, sit down, rewrite the ordinance so it says, OK, from now on, you can't do
that.
Larry Bowler: Thank you for your input.
Dave Evans: I really think we've probably heard what we need to hear to make a decision tonight,
and I'm just wondering, unless there's something different...if we....because we...I see...
(END TAPE 3, SIDE 5)
Dennis Tenney: Could I recommend that these two individuals that have raised their hands, we take
their testimony and then cut it off, unless someone...
Dave Evans: Well the one's already testified. He's already made a statement.
Larry Bowler: You say you have a question? Yes?
(from the audience) would it not be appropriate to allow the....who've been here for over four hours
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and express what they've come here to say? (the rest inaudible)
Dave Evans: Well, let me tell you what my concern is, if I could, just on that, is there's a lot of
people who've been here that same four hours that are your residents and your neighbors, that are
leaving without hearing the decision, and what we're hearing now is repetition. And basically what
we're hearing is, is that nightly rentals are very, very undesirable neighbors, and that it's not
something that a family would want living next door to them. And we can hear that a hundred
million different ways, but the longer we stay, the more good people I see leaving, and so, who do
we be considerate to, because...where do we cut it off? If there's something new, then that's one
thing, but if we're just here to say the same thing again, let's get on with it so that we can make a
decision.
Bill Roskelley: Having spent a number of years before hearings like this, I believe that...and I'm
ready to stay here all night if it takes that time....but I think that every person that is here that wants
to be heard, should be. And that's my deepest feeling. I believe that people come here, they have
something to say, they ought to be able to say it.
Larry Bowler: Thank you. I agree. OK, I would like to follow that option and listen to what you
have to say. I think this is an important enough decision that we need to weigh it carefully and we
need to hear everything that we possibly can to help us make that decision. There was a lady, I
believe, right here that was next.
Lori (?-inaudible), 10120 Heytesbury Lane.
Lany Bowler: OK, Lori, do you promise to tell the truth, the whole truth, and nothing but the truth.
so help you God? (I do) Thank you.
Lori: I just wanted to say that Mr. Casaday offended me whenever he would give so much time
to...when all of you would give so much time these hired people that are defending the economics
of their pockets and you were the supporters of us, the Sandy residents, and to say ten seconds, when
people have things to say that...I think that is rude. I want to know what is the outcome of this?
This began in July of last year. Through the expertise of Mr. Brown and his hired help here, this has
gone on and on and on. What can we expect as citizens? Are we going to have to go through
another ski season? What are we going to have to put up with as far as an appeal, as far as a
decision, as far as enforcement? What can we expect?
Dave Evans: We're ready to rule on that if we can have the floor.
Lori: Tonight? What if he...what if they appeal?
Dave Evans: We're ready to rule now. That's the point I'm trying to make. We can go till 3:00 in
the morning if you want, but we're ready to rule t>n that.
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Lori: Well, if they appeal, then we're right back where we were last July.
Dave Evans: Well, we're ready to rule on that now. We're not trying to be rude to you. Wait till
the decision's made before you decide whether or not you're upset. But the point I'm trying to
make is, is it's a hard balance to make here. You're inconsiderate of people that have come to talk
if you don't give them time on the one hand; you're inconsiderate of other people who've been here
since 4:00 this afternoon and have to get up at 3:00 tomorrow morning to go work if you continue
on. Where is the balance?
Lori: It was three hours ago when you gave him two hours. That's when it was.
Dave Evans: Well, wait till you see the decision, you may be pleased with the decision. If you want
to spend another three hours to get to that decision, that's fine.
Dennis Tenney: Lori, to answer your question, if they appeal, which they have every right to, then
the City has the obligation to respond to that appeal in a district court.
(Inaudible)
Dennis Tenney: As soon as possible I hope.
(Inaudible from audience)
Dennis Tenney: Wait and see, wait, just stay tuned.
(Inaudible from audience)
Dave Evans: But what you have to do is let us make a decision. Right now. If you want to keep
coming up, we can stay here another three hours, but we're ready to make a decision.
Larry Bowler: Let me ask though, are there any other persons here who would like to make a
comment that we haven't already heard?
Dennis Tenney: There's two individuals at least.
Larry Bowler: I'd like Mr. Archibald to speak first, if I could.
I'm an owner, I made the appeal, so I'd like to say something.
Larry Bowler: If I could, I'd like to give you guys opportunity to rebut and kind of sum up when
we're done here. I'd like to hear every one of the residents next, if I could. Mr. Archibald.
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My name is Richard (?) Archibald, and what I'd like to do, Mr. Bowler, if I might, is just read one
second's...
Larry Bowler: I need to swear you in, Mr. Archibald. Do you promise to tell the truth, the whole
truth, and nothing but the truth, so help you God? (I do) Thank you, go ahead.
Mr. Archibald: Thank you. I'd just like to read one sentence out of a letter written by a party who
was not able to be here tonight, if I might have your permission, then I'll give you the letter. uWe
feel very strongly that he should not be allowed to rent this home on a short-term basis."
Larry Bowler: Which home are we referring to?
Mr. Archibald: This is the one at..on Sunrise Meadows. It says, "I've spoken to Mr. Bowers on the
telephone about the shoddy way he has kept the property, and he was very rude and belligerent."
Though Mr. Bath did not mention the belligerency of Mr. Bowers, I know that took place as well.
And I don't have any children, but I have great concern as I see the school bus come each day,
particularly when it gets dark earlier, into a neighborhood where we don't know who's there. I have
an excellent relationship, and I know everyone on that hill, but I don't know the people in that
house, and it causes me concern when I leave my wife along in our home. Thank you for the time.
Larry Bowler: Thank you.
My name is Sheri Newbold, I reside at 10137 Heytesbury Lane in Sandy, and I'm a life-time Sandy
resident.
Larry Bowler: OK, Sheri, do you promise to tell the truth, the whole truth, and nothing but the truth,
so help you God? (I do) Thank you, go ahead,
Sheri Newbold: I just want to remark that it's my choice to live here in Sandy in a residential
neighborhood so that I can know my neighbors, so that my children can have friends and
associations. It's very concerning that multiple commercial homes are cropping up in our
neighborhoods, and I wish them well in their ventures, but not in our residential areas. The very root
of the word residential resident means: "to dwell for a considerable time, to make one's home to
live". This is not an accommodation for short-term guests. We have zoning regulations for this very
purpose, and I'm frustrated that Sandy City has not enforced this up to this point. The zoning of
residential is to build a strong community. It is so that families can associate with like families, so
that we can have close proximities to schools, to churches, to parks, not to short-term rentals, and
I propose, or ask or plead that this does not continue in our neighborhoods and that there's an
immediate action taken so that it's enforced for residential only. Thank you.
Bill Roskelley: I have a question-what were you quoting when you quoted residential.
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Sheri Newbold: Webster's dictionary.
My name is Fred Law, I live at 9259 Teal Circle in Sandy.
Larry Bowler: Mr. Law, do you promise to tell the truth, the whole truth, and nothing but the truth,
so help you God? (I do)
Mr. Law: I'm a real estate broker and a property manager. I was quite surprised when all this came
about, and I do, really, feel sympathy for the resident and their neighbors with some of the problems
that I'm hearing about, because I've never experienced those with the managements that we do have.
My point is that, as a responsible real estate broker, eight years ago, I called and talked to the mayor
of Sandy City about the possibility of having ski rental homes in Sandy City and I was given a green
light to do it. The reason I'm getting up is because these people that I have responsibility to, bought
these homes, have been very responsible. We elected not to have hot tubs because we didn't
encourage such activity in the ones that we manage. But at the same time, we have taken very good
care of the properties. We've had no complaints on any of the property that we have. We've been
cited with three cease and desist orders on the three homes that we manage. We've gotten along
well with everyone and we've done all that, but my point is that I never would have sold those
homes and created the animosity that I'm hearing that other people are having with other owners,
knowing that this would be a problem, because we checked it out completely, as we were required
to do. And so I feel that the City really has some responsibility in that, and if there are some things
that need to be done in order to correct any problems with the management or the policing of those,
they should do that. I think that every owner should be responsible to keep those up, but I don't
think that you can reverse something that has been given as a right to an individual to purchase
property from out-of-state individual. The people that I manage for come and spend at least three
weeks a season in the homes themselves. They bought them as their own enjoyment. They want
to...
Kelly Casaday: Ten seconds, with fear.
Mr. Law:...duly noted. But they bought those to come out here and live here one day. And so that's
why I got up. I hadn't planned on even speaking, but after hearing everything else, I think you
should know of the level that I checked into this thing.
Larry Bowler: Mr. Law, just one question. Are you connected, in any way, with the three homes
in question?
Mr. Law: None at all. No, I just came to see what was happening and wanted to comment.
Larry Bowler: OK, thank you. Anyone else care to speak?
Douglas Doubtweiler: 1506 Plata Way, which is'about three houses down from 1541 Plata Way.
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Larry Bowler: OK, Douglas, do you promise to tell the truth, the whole truth, and nothing but the
truth, so help you God? (Yes) Thank you
Mr. Doubtweiler: The problem that I've seen with 1541....these others claim that they have tour
buses and multiple vans...when I see people at this house, it's usually one or two cars, five or six
people and then it's vacant for a long time. And tonight it was vacant and dark. My concern is the
policing on this. You know it's a place that, you know, the neighbors have to watch out for. I'm
used to watching out for some of my neighbors because I know they travel, but this one, it's kind
of awkward to...is anybody there, not there, what do I do with this house? It seems like there might
be solutions by legislation, by law, or by changing law that allows houses under certain
circumstances as noted by the County and other places, but for right now, I think that, the way I
wrote this down, it sounds like R-l takes care of it and says no. Thank you.
Larry Bowler: Thank you. Is there anyone else that would like to have input? Is there anyone that
would like to sum up on those that are against this particular proposition of the ski rental homes?
If not, I'd like to turn the time over to Mr. Smith to sum up.
Craig Smith: Will I be allowed to put on a rebuttal testimony, Mr. Chairman? I try to be very polite
and sit here, and I think I have not had that same courtesy extended to...
Dave Evans: We need to comment something to audience here. The worst thing in the world we
would want to do is not give him adequate rebuttal time so that he would have some grounds on
appeal if it were to go one direction as opposed to the other, and you know, I think there is a
reasonable standard there, so don't be upset at the chairman if he were to make a decision to give
this man some time, because that may be...you don't know...depending on what the decision is, it
may be to your best interest.
Larry Bowler: We committed at the beginning of the meeting to give him the rebuttal, and I believe
that we're bound to do that.
Craig Smith: Thank you. I understand then that the staff has closed its case, they have no more
testimony they want to put forth.
Brok Armantrout: Other than a rebuttal.
Pat Casaday: (inaudible) if Mr. Smith is going to proffer more evidence, then I submit he needs to
be sworn just like the rest of the witnesses.
Dave Evans: No, he's just rebutting, he's not giving the evidence.
Craig Smith: I want to call witnesses, Mr. Evans.
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Pat Casaday: He's proffered a lot of evidence thus far and he's never been sworn.
Craig Smith: Well, you can swear me if you want, but I'll tell you, in courts, attorneys proffer
evidence all the time, Mr. Osborn can attest to that, they're never sworn. They're officers of the
court. I consider myself an officer of this quasi-judicial body just as much as I do a court, and I'm
regulated by the Utah State Bar in my activities here.
Dennis Tenney: Mr. Chairman, could I make a recommendation? You, in fairness to Mr. Smith,
indicated that he would have time for a rebuttal. I think, and I'm speaking personally, I think if you
give him fifteen minutes to summarize, it's not uncommon at all for any judicial or quasi-judicial
body to set time limits. If you count up the time that the appellants have had versus those who are
opposed to them, I think very clearly that you have been more than fair in giving them time, so my
recommendation, give him fifteen minutes, let him summarize, do whatever he wants in those fifteen
minutes, and then Kelly can exercise his magic ten-second wand just like he's done for everybody
else.
Larry Bowler: That's fair enough, let's go with that.
Craig Smith: First of all, I want to know, before I do my rebuttal, I want to make sure all the
evidence is out on the table from the other side, the staffs side, and that's why I'm asking the staff
if they have any other evidence to persuade (?). Rebuttal properly comes after both sides have
presented their case.
Brok Armantrout: I have some clarification of some of the things you brought up, but not new
evidence. For example, in the business license you showed, I'd clarify the reasons for denial. In
fact, I believe that's the only issue.
Craig Smith: I think that is...in my view, that's the staff...you know, we went first, they go forth with
their evidence and rebuttal as us coming back...I think they should go forth with any kind of any
clarification or any evidence they want so that we can rebut that, or I'll just be up here and being
very unpopular again, asking for sur-rebuttal.
Steve Osborn: Mr. Chairman, could I suggest something. There is a lot of evidence that Mr. Smith
has said he wanted to get in. He did it by proffer, but proffer is not a very reliable form of
testimony. It's only his saying what he thinks that testimony will mean. He can't get all that on in
fifteen minutes, it sound like. The ski season is winding to a close (inaudible). We do need to
dispose of this promptly, but waiting another couple of weeks and letting the parties, including
everyone here and anyone who's not here who wants to submit an affidavit, a letter, or some other
evidence, would give everyone an opportunity to air this completely, then revisit it in four weeks
or eight weeks, during the summer when, I understand, there are long-term rentals going on. The
short-term rental problem is essentially during the ski season, as I understand it. That will give this
Board an opportunity to hear all the evidence and make a wise, judicious decision (inaudible) ...may
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be able to evade the claim, if it is made, as Mr. Smith has hinted that he did not get adequate
opportunity to make his case here. My suggestion is that, given that we're already in the spring, ski
season is almost over, that you might seriously consider, my recommendation would be that you
allow something like two weeks for everyone to submit affidavits or other evidence that they think
is germaine. You might even appoint somebody to take evidence on the City's part. It might be
Brok Armantrout, me or somebody else. If you feel like further evidence is necessary, then you
bring all that back and reconsider it at a future hearing, either in four weeks, or eight weeks, so that
you can make a very considered, careful decision that will stand up.
(Inaudible from audience-something to the effect of a decision tonight)
Larry Bowler: That was one member of our Board who made a statement that that's his opinion.
(Inaudible from audience again)
Dave Evans: Let me comment on that.
Larry Bowler: the fear that we have, ma'am, is that you want a decision tonight. This is my fear,
speaking for me personally. If we rule, as an instance, in your favor, or basically say that, no, you
can't have ski rentals in neighborhoods, the intent of the law is clear, the staff acted properly, and
they go to District Court, this could be a much longer drawn-out process than it is. I would just as
soon take a little bit of extra time now, make sure that we have everything up front, that we've done
things properly, that we've...it looks like this is a fairly important issue to everyone. Let's hear all
the evidence. If it takes a couple of weeks, let's get it resolved, but let's do it right and have it ended
once and for all.
Dennis Tenney: Mr. Chairman, could I suggest that we give Mr. Smith fifteen minutes, let him
summarize whatever he wants to do, and then, I think Steve Osborn's suggestion is right, that we
allow a couple of weeks. But after he gives his verbal, whatever he's going to do in the next fifteen
minutes, that we have an opportunity to state our impressions, based on the evidence thus far, subject
to submission offinalevidence, so that we give all the ample time, in the next two weeks, but I don't
think it's inappropriate for this body to make comments amongst themselves after this gentleman's
had his fifteen minutes.
(From audience-should we, as a group of citizens, go out and get us an attorney, then? Do we need
representation... (inaudible)
Dave Evans: I tell you what. Let me comment on this for a minute. You know, I think there's been
a lot of..Dennis, I respectfully disagree with you. I think there's been a...and I really mean
respectfully, cause I've got a lot of respect for you and what you do for our City, but there's been
a lot smokin' mirrors thrown up here tonight. The real issue is, did our City staff properly determine
what a single family dwelling is, what does that mean, and what does the word 'family' mean. Now,
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all this other hoopdala really doesn't mean bodiddly to the issue, did they properly determine, does
nightly rental fall within the definition of single family dwelling, period. Everything else is smokin'
mirrors. And what is a family? Now if this Board and a community can't make a decision on what
a family is in three and a half hours, I feel sorry for us. I really do. And you know, one thing about
our judicial system, is we tend to let it get out of control. Throw enough mud on the ceiling and
hope some of it will stick. And so I guess the point I'm trying to make is, let's get back to what
we're here to decide-did our City staff inappropriately define what family means and what a singledwelling family unit is, and do we need to put stress on the community and the homeowner...these
rental units, for another two weeks, while we try to decide what a family is and what a single family
dwelling unit is. I think we are prepared to make a decision tonight, and I think delaying it is a
disservice to property owners, to other people that may be buying this—we've got brokers out here
saying they're selling these things representing that they can do it. We need to stop it and stop it
now if it's supposed to be stopped, or allow it, and allow it now if it's supposed to be allowed. I
think another two weeks does nothing except prolong the decision we're capable of making tonight.
Larry Bowler: Yes, Jody, go ahead.
Jody Hilton: I'd just like to explain, maybe, some of the feelings and again, maybe if thdre was any
way we could reach a decision. This first came into our office in January...I think we had the first
Board of Adjustment meeting set up for February, it was postponed until March, so these people
have put.up basically through the ski season with this issue. So by putting it off any longer, we're
going to basically take them completely through the ski season without any action. And again, I'm
the person that gets the phone calls when everyone's upset, I'm the one that takes all the flak, firstline flak. I'll take all of it. So, I think the people are saying we'd like a decision tonight, and it's
been a long time.
Dennis Tenney: Mr. Chairman, could I just make one comment and then I'll be quiet. I appreciate
Dave's comments and I think you're right. This gentleman has had....Mr. Smith and the people
who've appealed, they've had every opportunity to provide written information, affidavits to us prior
to and during the course of this....as many neighbors have done, and I personally stand corrected and
I think that this body has sufficient evidence to make an intelligent and prudent decision tonight.
Larry Bowler: OK, Mr. Smith, I'm going to give you fifteen minutes to sum up and then I'm going
to give the staff an opportunity to rebut.
Dave Evans: No, because staff can't have that. He should be the final say.
Larry Bowler: OK, then what I'm going to do is put a motion to the Board to find out what the
desires of the Board are.
Dave Evans: If the staff has anything to say, let him say it now.
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Dennis Tenney: Yes, Brok, he needs to make his comments so that this gentleman can....
Larry Bowler: Prior to...OK, that's fine.
Dave Evans: When he sits down, then he's the last speaker.
Larry Bowler: Yes, Brok, we probably should swear you in as well. Brok, do you promise to tell
the truth, the whole truth, and nothing but the truth, so help you God? (I do) Thank you.
Brok Armantrout: I only have three points of rebuttal. First, is they made a big issue about the
construction of a
Steve Osborn: Excuse me, can I interrupt here. I think this is evidence right now. We're still
presenting evidence, are we not? That's what the Board just asked for....
Dennis Tenney: That's right. The only rebuttal are the appellants.
Steve Osborn: ...that's why he's sworn. So this is not rebuttal. (Inaudible-several people talking)
...there is a provision for your order of presenting evidence here in your rules, and it has it set out
here...the evidence should be presented and then it says there should be rebuttal by the applicant,
and then rebuttal of the objectors. So really, that's the way you've set it up, that further evidence,
if you are going to decide tonight, then you want to have all the evidence in from both sides that you
want to get in, which is evidence, and then have a rebuttal, which is argument, not evidence, by the
applicant, and then, according to your rules, rebuttal argument by whoever's objecting, if that's Brok
or somebody else, as argument, not as evidence.
Larry Bowler: OK, Brok, do you have any additional evidence that you would like to present?
Steve Osborn: Now this can, in...partially be argument, but essentially, this is not rebuttal, as he
started out saying. Rebuttal comes (inaudible)
Larry Bowler: Would you like to save it for the last rebuttal?
Brok Armantrout: Well, the one item, I believe needs to be entered in evidence is the clarification
of a business license denial. The other items I have is in the form of an argument.
Larry Bowler: OK, let's go ahead and enter that.
Brok Armantrout: Mr. Smith made reference to a business license that had been issued to Fred
Pickett, who operates Affordable Skiers Retreat, a business, which I assume rents tourist homes.
Back in September of 1995, he did apply for this license to run it from his home as a tourist
accommodation. The license official and I had talked previously on this issue. I assumed this to
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mean he was running an office use, renting tourist homes, elsewhere...just elsewhere. We don't ask
them to tell us all the homes you're going to rent and where they're located. He was just running
a tourist rental process from his home. Subsequently, he was required to reapply and update his
license to indicate the location of his business by the licensing department, which he did on February
29, and he indicated he's continuing to do tourist accommodations, but that the locations of the
business were at 1182 East and 1186 East 8320 South in Sandy. As part of the normal process to
review a business license application, staff is supposed to verify that the request complies with our
home occupation ordinance, which is the type of license that he applied for. As I made clear in our
previous presentation, our home occupation ordinance requires that the business take place in the
homeowner's bonafide home. He's asked for a business license to operate two homes outside of his
own home. For that reason, he was denied his business license. And that's indicated in the letter
that he was sent Certified Mail on March 13.1 don't know if Mr. Smith has a copy of that letter or
not. And in it, it indicates the process to appeal a denied, suspended or revoked license and that's
not to this body—that's to a license review board. So I just thought...I want to clarify the nature of
the business license. It was issued for an office-type use, which is....if I wanted to rent homes, I
could get the same license if I had a home in Sandy, I just couldn't them in Sandy.
Larry Bowler: OK, thank you Brok. I appreciate that clarification. OK, Mr. Smith, we'll give you
your fifteen minutes for rebuttal.
Craig Smith: We'd like to have...we'd like to maybe first rebut the last thing we just heard regarding
Mr. Pickett's business license and we'd like to call him at this time.
My name's Fred Pickett, 1735 Sugarloaf Drive.
Larry Bowler: Mr. Pickett, do you promise to tell the truth, the whole truth, and nothing but the
truth, so help you God? (I do) Thank you.
Attorney (Mangum?): Would you please tell this Board what you told Sandy City zoning people
when you applied for this license last September?
Fred Pickett: Well, originally, when I was going to start up the business, I went to Sandy City, asked
for a business license, told them what it was for. I was told I did not need one, so I went ahead and
opened the business. About a year later, I got a letter from the Sandy City business license,
demanding that I get a license or else. So, I went ahead and bought a license. This year, when I
went down to renew it, all of a sudden it's denied. Now I told them that I was renting in town, or
it was an....you know, the original, I told them that I was going to have a ski rental in Sandy, and I
don't understand where he's getting that from, but I feel that they knew I was renting in town, that
I wasn't running' no accommodation...I mean ski accommodation elsewhere.
Attorney: That's all we have at this point.
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Larry Bowler: Thank you.
Craig Smith: Mr. Bowers, one of the parties would like to speak briefly, and we'll...just to let him
speak to have his piece.
My name's Joe Bowers. The homes in question that I bought are on Sunrise Meadows....
Larry Bowler: Mr. Bowers, we'd better swear you in to. Mr. Bowers, do you promise to tell the
truth, the whole truth, and nothing but the truth, so help you God? (Yes, I do)
Mr. Bowers: The two homes I bought on Sunrise Meadow and Plata Way, I bought them as an
investment. I almost bought a house on Telford Way, which happens to have...half of Telford is in
the County, half of it is in Sandy. Called Sandy, called the County, found out it was in the County.
I didn't buy it because the County says it has to be thirty days or longer. I didn't buy the house. So,
I'm looking around with my real estate agent, we found the house on 1798 East Sunrise Meadow.
I called Sandy City, I called zoning, I asked them a simple question—can I rent this nightly, weekly,
or monthly? Do you have anything that says I can't do that? Sandy City said we have nothing that
says you can't do that. I bought the home, I rented it out during the summer to a family that came
from Phoenix, then I proceeded to do ski rental with it. This is the third year I've done ski rental
with it, and the first complaint I heard from neighbors...because they obviously know my phone
numbers...they called during the summer, told me I had dandelions growing in the yard. I sprayed
for the dandelions. The next...I heard no complaints about the skiers that were staying there, what
was going on there, trash, or anything else. I blow the snow, I put the trash out, I take care of the
house. I was there today cleaning up the yard, raking up the yard, raking up the leaves, getting it
ready for the long-term tenants. I have not been able to rent that house this entire month because
Sandy City said to me you can't rent that house. If you rent it, we're going to fine you, you might
go to jail. That's where I was at with this house. The house on Plata I bought last year, called
Sandy City, asked the same question. They told mc the same thing. You can rent it nightly, weekly,
monthly, whatever you want. When I got my notice saying that I could not do this any more, I went
down to Sandy City. I talked to Brok on February 20. I said Brok, if I asked you this question two
or three years ago about being able to buy a house and do nightly or weekly rental with it, what
would you have told me? He said to me, I would have told you then there's nothing that says you
can't do it. This was in February. After that....let me get...run this up. On March 1st, I got a notice
from Sandy City zoning that came to my house at 8:45 at night on a Sunday, my wife was there, my
child was there, the guy's knocking on my door telling me you can't rent these houses, here's
how...you're being cited for this, you can't do it anymore. Nobody else I know has got these
citations, at the time. I asked them, anybody else been cited for this? He said no, just you. I feel
as though I've been singled out for this. I bought these houses because I wanted...as investment, and
I wanted it as a business. I didn't want to make the neighbors mad. I wanted a place for these
tourists to come, a place to ski. You can go by and look at these houses, look at the yard, look at
the house-they're in excellent shape. The one on Plata is like brand new. Thank you.

73

fi fi c * - c

Brown, Cloward, Bowers Alleged Error

Page 74

March 20, 1996

Craig Smith: Mr. Cloward, do you want to come forward?
Larry Bowler: Mr. Cloward, would you state your name and address please?
My name's Dennis Cloward, and my address is 3588 East Bengal Boulevard.
Larry Bowler: Do you promise to tell the truth, the whole truth, and nothing but truth, so help you
God? (I do)
Craig Smith: Mr. Cloward, do you own one of the houses that's at issue here?
Dennis Cloward: Yes, I do.
Craig Smith: And tell...if you can just briefly tell how you manage and operate that house.
Dennis Cloward: Well, I book it out to skiers. They come from all over the country. Most of them
are very nice people.
Craig Smith: How many cars do they typically bring when they come to the house?
Dennis Cloward: That particular house, probably three to four maximum.
Craig Smith: And how many cars are typical in that neighborhood?
Dennis Cloward: I would say, with, you know, two car families with children, there'd be, you know,
three to four cars at other houses in the neighborhood.
Craig Smith: Are you familiar with the number of trips that they take in a day? The people that
come and stay there—automobile trips?
Dennis Cloward: Skiers basically go skiing and they come home and have dinner, go out to dinner,
or get in the hot tub.
Craig Smith: And, how about...have you had complaints from neighbors or problems with noise?
Dennis Cloward: Very rare. L.you know, occasionally, most areas that I'm into, I know most of
the neighbors, and I talk to them, and I tell them if they have any problems, please give me a call
and give me a chance to, you know, take care of it.
Craig Smith: And if you have somebody that's noisy, do you...will you evict them or take action
against the...
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Dennis Cloward: Absolutely, I have signs out by the hot tubs, you know, please be considerate of
the neighbors, and I've kicked people out before that were not, and I do everything that I can to
screen the people that are coming in. I like dealing with families, I like dealing with professional
people. I try to stay away from the younger groups-those tend to be the ones that....with problems.
Craig Smith: So you typically rent to a family?
Dennis Cloward: Typically, yes.
Craig Smith: Is there anything about that house that's different than a family home-has it been
modified to be different than any other family home in that neighborhood?
Dennis Cloward: Uh, not really.
Craig Smith: So it's a single family home.
Dennis Cloward: Yes.
Craig Smith: Thank you. Anything else you'd like to say? I don't want to cut you off. I know this
is your....you're on...We'd like to have Mr
Steve Osborn: Could I ask a question here of the Chair before he sits down. He didn't really....he
just nodded in response to being sworn in. He does need to state, on the record, that the testimony
he gave was true, to the best of his knowledge and belief. It was not audible.
Larry Bowler: Would you do that Mr. Cloward? We just need to have you state into the microphone
that the information that you gave was true, they didn't hear that you acknowledged when you swore
in.
Dennis Cloward: OK, the testimony I gave was true.
Larry Bowler: Thank you.
Steve Osborn: Would you like any cross examination of him by me or anyone else?
Larry Bowler: I think that would be a good idea.
(Several people talking at the same time)
Steve Osborn: I'm not an abjector, I'm a member of...rm a staff for the Board. I think I can do that,
but the Board can ask
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Pat Casaday: Mr. Chairman, may I ask a question. Is this the summation that we're doing? Is this
the fifteen summation?
(Several 'yeses" from different people)
Steve Osborn: This is rebuttal evidence.
Pat Casaday: OK, rebuttal to what Brok has given, right? That last,...
Craig Smith: We're trying to rebut all the things that have been said, and that's what I'm trying to
do.
Pat Casaday: OK, so you haven't started your summation?
Craig Smith: No, this is not my summation. It's only 12:15.
Larry Bowler: Let's go ahead.
Craig Smith: OK, could I...my time's running. I'd like to have Mr. Steve Brown come, I'm done
with Mr. Cloward. Thank you Mr. Cloward have some documents, the business license. If I
could submit those as evidence—the business license application, the business licenses. Any
objection to that?
Larry Bowler: No.
Craig Smith: I'll give that to the secretary and submit that as evidence.
Larry Bowler: Mr. Brown, would you state your name and address please.
Steve Brown, 10185 South Buttercup.
Larry Bowler: Thank you. Do you promise to tell the truth, the whole truth, and nothing but the
truth, so help you God? (Yes, I do) Thank you.
Craig Smith: Mr. Brown, I understand you own several of the houses that are at issue here. Could
you identify where those are?
Steve Brown: We own a house at 9940 South Roseboro and the other one that was mentioned in the
cease and desist order, 10175. We also have our house at 10185, which was not listed, but which
we do, during ski season, rent out some.
Craig Smith: Any you live in that neighborhood I take it.
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Steve Brown: We have for three years.
Craig Smith: Are you next door to the houses that you rent?
Steve Brown: We are now. We are next...two of them are side by side. If you 'all took the tour, I
think you saw the two houses that are side by side.
Craig Smith: And have you noticed....have you had problems with noise at those houses?
Steve Brown: I think you'll have occasional noise, I don't deny that. Compared to the noise that
I've experienced during the three years of living in the neighborhood, I don't think that it's louder
than usual. I think that you have different kinds of noise problem with permanent residents or longterm rentals. We do some things to try to keep noise down, and like Robin said, you learn through
experience. But overall, I think that it's been very quiet.
Craig Smith: How would you compare the noise from the houses that you rent to the noise level at
the other long-term occupied houses in the neighborhood?
Steve Brown: All lean say there is that the neighbors on both sides of one of the houses, 10175,
have been more concerned that they would be too noisy for us. So, can there be problems? Yes.
But have there been an untoward number of problems? No, I don't think so. But, is there the
possibility? I think people have legitimate concerns to think there might be, you know, there could
develop problems. But it's been by and large, I think, very quiet and minimal traffic.
Craig Smith: When you say minimal traffic, how many trips a day would you say would be an
average when the house is...one of the houses is rented? Per house?
Steve Brown: If you're calling them round trips, then I would say, you know, two or three. If you
think about it, it's really true, the people who go skiing are gone all day, they come back at night,
they're tired, they either eat at home and go in the hot tub, or..and then go to bed, or else they go out
to eat first. But there's not a lot of coming and going. Did the bus incident happen one time? Yes.
Craig Smith: Yes, why don't you tell us about the bus incident. That seemed to be very colorful in
many people's minds.
Steve Brown: I understand. I mean, the realtors, they go through the neighborhoods once a week
in a bus, you know, and that's OK. This happened one time, and you have to understand, I'm an
owner, I don't do any of the booking, the scheduling, I don't schedule tour buses, I don't schedule
travel agents to come through. But it did happen. And the families who did rent the house took their
Sierra Club values pretty seriously, and didn't...they wanted to use public transportation because of
their background. To me that's carrying your environmentalism a little too far.
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Craig Smith: So the bus dropped them off and they didn't have a car the whole time they were there.
Steve Brown: That's right, and they....when they saw the situation, they didn't know. They thought
it was going to drop them off at a bus stop nearby, and when they saw the situation, they made
arrangements so that the bus did not come back again.
Craig Smith: So that bus made one trip in a...what, a week, to that neighborhood?
Steve Brown: It made one trip period. I would have preferred that they had just simply rented cars,
but, you know, it happened one time, it did happen.
Craig Smith: I take it your neighbors know that you own a house and if they have problems they'll
come to you.
Steve Brown: Well, they know that I own the houses. We give them our phone number, we ask
them...since all this really blew up, one person did, Cory did, and I respect him for it. He came over
and talked to me, but mostly they haven't, but I wish they would if they have any problems.
Craig Smith: Anything else you'd like to say, Mr. Brown?
Steve Brown: I'd like to say that Sandy City has been very courteous to me. My experience has not
been confrontational, they've been very courteous with us and our dealings. I think that the issue
before the Board tonight is, what is the interpretation, and I think it is part of the issue-what have
we been told all along, because they're the body who gives us the interpretations, and as late as June
of last year, I was told, in person at the zoning office in Sandy City by someone that...not a clerk,
that they went and got, that Sandy City makes no distinction between long-term and short-term
rental—that they have no areas that are zoned for ski rental or against ski rental; that there is simply
rental, and the same rules apply across the board. I think this can be worked out and I hope that we
can do that.
Larry Bowler: Thank you. Your time is up Mr. Smith.
Craig Smith: Thank you Mr. Chairman.
Dennis Tenney: Mr. Chairman, as part of the City's rebuttal
(END TAPE 3, SIDE 6)
Craig Smith: I think that would violate this Body's appearance of fairness..! mean if you want to
do it, I can't stop you, but I just think it's not a wise choice on your part.
Larry Bowler: Go ahead Brok.
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Brok Armantrout: I won't take fifteen minutes. As I said at the beginning of the meeting, I felt I
made myself clear. Staff feels that we have made a reasonable interpretation based on reasonable
facts, that we had a rational basis for that decision. The information that has been presented here
tonight about the typical activities that may occur at these ski rentals or other short-term rentals, in
my mind, only substantiate our decision that a short-term rental is different than a regular home or
residential dwelling. We don't dispute the fact that these homes were constructed as single-family
dwellings. I don't believe that point is in dispute. We do dispute that these homes are being used
as single-family dwellings, and that is where we have our point of difference. It's also been
mentioned that other cities, Park City for example, that they've mentioned specifically, have adopted
specific codes that regulate length of time or nature of rental. Salt Lake County, it is my
understanding, I guess, has a thirty-day rental limit. Cities aren't required to adopt these laws.
That's something Park City chose to do because they had a problem they couldn't handle and they
felt this was the only way they could handle it. At least that's my understanding-I could be wrong.
Mr. Smith, I believe, was an attorney for Park City at one time and he knows more about this issue.
We feel strongly that the ordinances that we have in place are adequate to define this problem. The
question was raised earlier, does...where in the Code does it say that you can't do this. I believe it
was by someone like, Fawn, is that right? Fern? And in the staff report, it's under sub...it's in
footnote #5, which quotes section 15-21-11, Use of Land, Buildings, and Structures, indicates that
'no land shall be used or occupied and no building or structure shall be designed, erected or altered
or used or occupied for any use except those uses specifically permitted upon the land...on the land
upon which the building or structure is located'. Our codes are very clear as to what is permitted
and is conditional use within these zones. And it is the City's position, and has been and always will
be, that if the use is not listed, it's not permitted. It's very clear. We allow agriculture, such as the
raising of crops; we allow single family dwellings to be used as dwellings, not as a public
accommodation; and we allow home occupation, such as home offices, day care, those tvpes of
issues. The only instance where we would allow a short-term rental type situation is as a conditional
use for a bed and breakfast facility. And we have some very specific guidelines as to what those can
be. In neither instance have these individuals applied for a conditional use permit for a bed and
breakfast nor based on the current situation, do I believe they would be eligible because they do not
live on premise. I am thankful that these people showed up tonight to give their opinions. I think
it helped describe our point of view very clearly that we take this issue sseriously—that short-term
rentals are not Sandy City. We are a bedroom community of families, raising our children in a safe
environment, where we know our neighbors, where we grow as a community, and not as a hotel.
The issue has been raised of previous staff information, where we may or may not have told people
that we didn't regulate these, or that we did it on a case by case basis. One reason or another about
how we interpreted, in the past, the ski rental issue. That issue is not before you tonight. That is
something that they can take to the court in an estopal motion, and I'm sure they will. Before you
tonight is whether or not we had a rationale basis to interpret this code, and I'd like to submit to you
that we have. Thank you.
Larry Bowler: Thank you Brok. Alright, I think we've heard just about everything that we need to
hear.
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Craig Smith: I think I didn't get my opportunity to sum up.
Larry Bowler: Go ahead. We'll give you...
Craig Smith: I don't think I've....it's been a long time since I've disappointed so many
people... .(inaudible).
Larry Bowler: We'll give you two minutes.
Craig Smith: I'll be as brief as I can. I know it's late. I know we've heard a lot, and I think I know
what this Board would like to do, but I still have to bring back to the principals of law. I think it's
no secret, at least I think...I clearly understand why the City Council doesn't want to take the bull
by the horns and make a law that everybody can look to and say thirty days or shorter is prohibited.
The reason they don't want to do that is because there's a principal of law called pre-existing, nonconforming use. That would be their recognition these were legal and they couldn't wipe all these
out. I think they've taken on...that's I think exactly why the City Council is doing it, because the
City Council could pass an ordinance tomorrow, and yet they....I think they put you in a tough
decision position, you know, you have a lot of your citizens here saying you ought to do something.
But I think we need to step back and look at what the evidence has shown tonight and what the law
requires you to do, and I think that you once again have to put on that judicial hat in saying, has the
law...what does the law really say. Again, the rationale basis issue...I don't think it's rationale. But
you have to look at that ordinance and say what's the correct interpreation. And I don't think you
can look at...well, maybe they intended something, I think you have to look at the language.
Statutory construction in this state requires that you first look to the language and you look at the
language and say...you construe the language how it appears, not adding words, taking out words,
putting in secret terms like thirty days or less that don't appear there. They want you to rewrite their
ordinance for them tonight and hang these people because...and not let them have their pre-existing
rights. That's a property right they want you to take away from these people. Now let's look at
what evidence we looked at tonight. I want to go to the short-term rental enforcement paper. This
was kind of the paper that gave all the reasons why Sandy City had decided this these uses were
illegal. One of the things they referred to there was the Uniform Building Code. What evidence did
we hear from Sandy City on Uniform Building Code? None. There building official was here.
What did Mr....what did the building official of Sandy City have to say? He had nothing to say that
there was something in the Uniform Building Code that required...that defined...treated these
differently and gave some sort of interpretation that these weren't just single family dwellings and
being used that way. The only evidence that was presented...so, the reason we had Mr. Ivie here was
obvious because in this, they said....I'll just quote from this "The Uniform Building Code establishes
different building requirements for places of public accommodation, including congregate
residences, lodging houses and hotels, that are not required for the use of a house for a single family
dwelling". That's what the staff has been using for a rationale for enforcing this ordinance the way
they do. Where was their evidence tonight? Their building official sat here and sat silent. The
evidence we heard was from Mr. Ron Ivie, a building official. He said very clearly, no, you treat
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these the same under the building code. This is a residence. It doesn't matter how long you stay
there. That's how the building code treats it. Let's look under the Life Safety Code. That was also
referred to, and I won't read it in here, but it was referred to in here as a basis for why these shortterm stays are different than long-terms stays. Where was the City's evidence on that? It was not
here. Their building official was here, they had all...they knew...we heard nothing on that. All wwe
heard were some management complaints about how some people feel these homes are not properly
managed. Let's look at...now let's go back to the ordinance itself—the ordinance that we're
supposed to be construing here, and let's at the ordinance. Let's look at the language of it. What's
defined...what's allowed in that zone? What's allowed in the zone is single family dwelling. What
was the evidence that these houses are?-Single family dwellings. The length of stay isn't regulated.
You're trying to make...they're trying to make you make something out of nothing, and once again,
we have to get back to why we have a constitution in this country and in this state, because you can't
make something out of nothing because people have a right to know what the law is. It can't be
spun out of thin air like it's being done tonight. The thirty days isn't anywhere in there, it's being
spun out of thin air by the staff. The reliance on any kind of staff is very misplaced. They've flipflopped back on this and why? Because they've gotten pressure from last July 25th, when the City
Council had a meeting, and I'll read from some of the minutes of the City Council meeting where
Christine Rasmussen went to the City Council and said, "we don't like these nightly...these shortterm rentals, we don't like these in Sandy". And so they said we'll look into it. There's nothing in
these minutes that say....they said...mentioned that "this topic had come before the Council
previously, legal department is researching the possibility of having a business license issued to
person wanting to rent out homes"...nowhere in these minutes of July 25, 1995 is there any statement
that this is illegal. What's happened is political pressures come down onto the staff...hey, go out and
start enforcing these things, and that's what they're doing. But what...that's not how this country
is run. This country is run on...we have to have rights. We have to have ability to know what the
law is. The laws have to be in writing. They have to be passed. They have to say what they say.
We have to be able to follow those laws. There's nothing in this code, nothing at all, that talks to
the length of the stay. A single family dwelling is a defined term. Nowhere in that definition in the
land management code of Sandy City is there anything about the length of the stay. We put on the
evidence that the business activities are conducted elsewhere, they have licenses. Business
activities...what happens is people come....now if you want to say, well you'll have to limit your
rentals to families, maybe that's something that you can do. Say it has to be a family that comes
because this is for single families, and families come and stay. You know, we went through the
definition of what a single family is in Sandy City, and we've talked about that. That's maybe
something that....now, at least that's in writing and that's something we can look to, but when we
start trying to limit the time that someone can rent out a property, you're making something out of
nothing. There's nothing there, it's just a wholly made interpretation out of thin air. I appreciate...I
understand the clamor that's been here tonight. People have had their problems. But I didn't hear
anybody able to say that it was twenty-one car trips from these a day. What we need to do is follow
the code. Sandy City can address this like every other city has-like Park City has and like Salt Lake
County has. They can go out and pass their ordinance and start regulating these things, but they
can't make something out of nothing. The constitution won't allow it, and I hope you'll look to that
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first in your decision tonight. Thank you.
Larry Bowler: Thank you. Alright, can we close this hearing now and get on to discussion amongst
the Board.
Dave Evans: I'd like to make a motion.
Larry Bowler: OK, the Board will entertain that motion.
Dave Evans: The motion I'd like to make is....in preface, one statement that was made by the staff
tonight is something that's not listed in the code is not allowed. Secondly, I'd like to read from the
cdoe the definition of a single family dwelling. "A detached housing unit within a structure with
kitchen and sleeping facilities, designed for occupancy by one family". I would like now to define,
under the code, read the code's definition of 'family'-'an individual or two or more persons related
by blood, marriage or adoption, or a group not to exceed four unrelated persons, living together as
a single housekeeping unit'. Based upon those definitions, my motion is that the Sandy City staff
did not err and that there is substantial, rationale basis for the City's determination that the use of
a dwelling as a place of public accommodation, such as renting it on a daily or weekly b^sis, is not
an allowed use in a single family R-1 zone. It's not listed, the policy is if it's not listed it's not
allowed; and secondly, it is very rationale to me, being a member of a family, that these nightly
rentals are not housekeeping units. They are not housekeeping units. It's not a family, and I think
it's a sad day when we define that as a family, and so that's my motion.
Kelly Casaday: I'll second that motion, but Mr. Chairman I have a point of clarification. I believe
that we should be doing this case by case, shouldn't we? Make this 96-01.
Larry Bowler: That's correct.
Dave Evans: OK, then, that motion is for the first case first, 96-01.
Kelly Casaday: OK, I will second that one.
Pat Casaday: Can I ask a question on your motion? Since you've discussed the definitions of a
dwelling, single family and also a family, could I also add the definition of an R-1 district, a
residential district? It talks about a minimum of vehicular traffic and quiet residential
neighborhoods favorable for family life. I think that's appropriate to what we're talking about as
well.
Dave Evans: Thank you very much Pat. I would like to add that to my motion and say that that's
another rationale reason why the staff did not err because it does not comply with that.
Kelly Casaday: I will second that.
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Bill Roskelley: Some discussion—I don't want to sit here for five hours and then not vent my
feelings that have been welling up in me all night tonight about this issue. Because I've sat here and
I've listened to these people, I've listened to them talk about the homes that are around them, to have
the people running in and out all the time, and over a period of thirty years, I've sat on governing
bodies, I've sat as a mayor for a period of time, I've sat on Board of Adjustments, I've sat with
Planning Commission, and when you talk about single family residence and you talk to people about
setting up single family residence in a neighborhood, those people believe that they're going to
move into a neighborhood where they're going to have neighbors that are going to be there for a
long period of time, not people who are going to be there for one or two or four days or a week. I
think its...when we start talking about setting up homes in a community where we're letting people
come in for short periods of time like that, all we're doing is creating problems that eventually., .and
somebody brought up neighborhood watch tonight. I happen to be in a position where I work for
a city that we set up neighborhood watches, and I can tell you for a fact that people moving in and
out like create all kinds of problems in neighborhoods where they have neighborhood watches where
they're trying to take care of crime. One of the biggest problems this country faces today is crime
in neighborhoods, and when these people set these up, they're trying to keep the crime out of the
neighborhoods, and these people who move in and out on a rapid basis create a real serious problem
for people in those neighborhood watch that are trying to keep track of their neighborhoods. So I'm
in full agreement with the motion, and I just think that when we start talking about the fact that
we're going to start putting these type of dwellings in neighborhoods where we can move people
in and out on a short-term basis, that is not a neighborhood. I mean, I think you've destroyed the
integrity of the neighborhood at that point. I'd just like to air my feelings on that.
Larry Bowler: Thank you. Dennis, do you have another item?
Dennis Tenney: Yes, just part of the discussion. If, and I'm not a voting member of this body, I'm
a liaison to the City Council and that means that I can bring the perspective of the City Council to
the Board and take the perspective of the Board back to City Council-it's a two-way communciation
process. I think if this body were to rule on the morality of this issue, there's no question that there
are property owners who feel that this was a legitimate business and a legitimate right of their
ownership of the property. There's no question that, in terms of the sheer numbers, there's far more
residents who purchased their homes as their castles and not as investment properties. This body
is not here to rule on the morality. I really.. .1 appreciate the time that Mr. Smith and all of the
appellants have put in, as well as the individuals who have come here. Personally, from a legal
perspective, and I'm a lay person, I really appreciate from a legal perspective the comments that
Lyle Odenthal made tonight. He said something to the effect that prior interpretations are irrelevant.
This body, as the quasi-judicial body of the city, is acting in an interpretive mode and this body,
regardless of what staff may or may not have said in the past, this body is the body in this area of
dissention or confusion, is the one to say this is what the code means. And so, whether staff has or
has not, in the past, given mixed signals, that's precisely the prerogative of this body tonight. And
so, I would just...and I will state categorically from a policy-maker point of view, that it was the
clear intent, as I understand it, of the City Council; in defining 'family', that is two or more persons
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related by blood, not to exceed four individuals unrelated, to precisely define the policy or the intent
of the integrity and the preservation of the neighborhoods. And so, I personally believe that the
motions that are being made have every right to be upheld as a proper interpretation.
Larry Bowler: Thank you Dennis. Are there any other comments by the Board?
Dave Winnie: Yes, I'd just like to make a couple of comments. I appreciate, you know, what Brok
has gone through as being on staff with the city. You know it's not always easy to try and weigh
out in his mind where the immediate attention needs to be drawn to. I'm glad that Sandy City has
grown finally to a point where we, as residents, can feel comfortable that a lot of these issues are
being policed by our staff. And I think that the issue was, to a certain extent, forced by the
complaints that have been made recently, and that's going to happen again in Sandy City, that
there's going to be interpretations. I heard Mr. Smith say, comments that there would be people
speaking tonight that lived in the neighborhood that didn't have any complaints. I didn't hear
anybody that wasn't an owner make a comment that they enjoyed it...
Mr. Smith: I just want to clarify this...
Larry Bowler: It's closed, I'm sorry.
Mr. Smith: We had people here, they left when they were told they weren't going to be able to
testify, and I'd be happy to submit their affidavit if...
Larry Bowler: Mr. Smith, I believe you're out of order.
Mr. Smith: I'm sure I am.
Larry Bowler: Thank you. Dave, did you have any additional comments?
Dave Winnie: It's just my comments. I think that we do represent the citizens and our staff and I
think the residents have spoken for their concerns, and I appreciate their spending the time with us
to air their feelings.
Kelly Casaday: I'd just like to congratulate (inaudible) for his arguments. He came well prepared
and he presented his case well, and I'd also like to thank the residents for their input. The
information that we received seemed to...was well written, well researched, and I think the decision
is certainly being made, not out of public clamor, but (inaudible)
Larry Bowler: Thank you. Sandy, would you poll the members of the Board.
Sandy Ferderber: Dave Evans (yes); Kelly Casaday (yes); Dave Winnie (yes); Bill Roskelley (yes);
Larry Bowler (yes).
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Larry Bowler: Yes, now we need a motion for Board of Adjustment case 96-04.
Kelly Casaday: Mr. Chairman, I'd like to (inaudible) Board of Adjustment case 96-04, the Dennis
Cloward alleged error request, that this Board confirm the findings of the Community Development
Department and the staff of Sandy City, with the finding that the applicant did not meet the required
burden of proof, that the (inaudible) in its interpretation of the zoning ordinance, which renting
houses (inaudible) zones.
Larry Bowler: Is there a second to that motion?
Bill Roskelley: Second.
Dave Evans: Can I make one discussion comments on this? One issue that was kind of left open,
and I'd like to at least communicate, on record, my feelings, and I think it's the feelings of this
Board, but maybe not, but they're the same as Mr. Tenney's that we're interpreting the interpretation
of the code here. So this applies to all rental units in Sandy, would be my understanding, just as Mr.
Tenney says. And so, I realize I'm not an attorney, and attorneys later will decide that, but, I don't
know the feelings of the rest of the Board, but my feeling is that what we're doing is interpreting the
code, so it's not like setting a variance. This applies to every single residence that is within these
zoning classifications in the city of Sandy-just as Mr. Tenney said.
Bill Roskelley: I'd just like to make a quick comment on that. My interpretation of that is that at
any point, anyone, regardless of how this Board rules tonight, can still ask for a hearing before the
Board of Adjustment.
Larry Bowler: That's correct.
Dave Evans: And I don't take issue with that either, they can always go to court.
Steve Osborn: Could I just say a word on that Mr. Chairman. I know you want to hurry on, but we
are only deciding three cases tonight. How we decide these will probably affect how the Board
deals with other cases, but we are only deciding these cases before us now in respect to whether
there is an error.
Larry Bowler: I think we understand that. Could we call for the motion.
Sandy Ferderber: Kelly Casaday (yes); Bill Roskelley (yes); Dave Evans (yes); Dave Winnie (yes);
Larry Bowler (yes).
Larry Bowler: Could we call for a motion on the Board of Adjustment case #96-07?
Kelly Casaday: That motion again too, that regarding Board of Adjustment case #96-07, the Joseph
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Bowers alleged error request, for the two properties on Sunrise Meadow and East Plata Way, that
the Board finds that we confirm the findings of the Community Development Department and the
staff of Sandy City, with the finding that the applicant did not meet the required burden of proof, that
the City erred in its interpretation of Sandy's Development Code, that says renting houses to shortterm guests is not allowed in the R-l zone....
Dennis Tenney: Excuse me, did you say that the City erred or did the applicant....
Kelly Casaday: ...the City did not err.
Dennis Tenney: oh, did not err, OK, thank you
Kelly Casaday: And that is my motion.
Dave Winnie: I'll second that.
Sandy Ferderber: Kelly Casaday (yes); Dave Winnie (yes); Dave Evans (yes); Bill Roskelley (yes);
Larry Bowler (yes).
Larry Bowler: Mr. Smith, your appeal has been denied. You know what the recourses are.
Craig Smith: Yes, thank you Mr. Chairman. I want to express my appreciation to the Board for their
patience tonight. I know it's been a long evening for everyone and thank the Board for their
patience and attention tonight. Thank you.
Larry Bowler: Thank you.
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P R O C E E D I N G S
THE COURT:

Number two on the calendar, Thomas Brown

et cetera, versus Sandy City Board of Adjustment,

This is

case number C-96-2690.
Counsel, state your appearances for the record,
please.
MR. SMITH:

Your Honor, Craig Smith and Scott

Ellsworth on behalf of the plaintiff appellants.
THE COURT:

Very well.

MR. BURNETT:

Jody Burnett representing Sandy City

and the Board of Adjustment.
THE COURT:

Very well.

Let me state for tihe record

I've reviewed the respective memoranda both in support and
in opposition to the respective motions for —

cross-motions

for summary judgment, and Mr. Smith, you filed your motion
first, so I'll hear from you first.
MR. SMITH:

You may proceed.

Thank you, your Honor.

There's been a

fair amount of interest in this case, your Honor, but the
fact that it's been on TV and those things are not important.
I think what's really important is the principle of the law
that's before this Court today on this issue, and the
fundamental principle of law and the way our government works
is to allow —

we have written laws and we have to abide by

those written laws, and thatls how we govern our system and
I think at the outset, I think the standards of review are

000 3 51

critical to this Court's determination of the case.
a couple different standards we need to look at.

There's

One is the

standard that we have as we come up from the Board of
Adjustment to this Court, and that's set by statute.

The

standard is the Court can only overturn a decision by a
Board of Adjustment if it's arbitrary, capricious or illegal.
Arbitrary and capricious, your Honor, we can set aside.
haven't moved under those.

Those are based on the factual

findings of the Board of Adjustment.
matter that was before the Board.
Sandy code.

We

It's a legal matter.

This wasn't a factual

It's an interpretation of
The correctness is a

standard.
I'd like to direct the Court's attention to the
Patterson case.

That's right on point on this where they

discuss those various standards from the arbitrary and
capricious on the one hand, and I'd just like to quickly read
from Patterson which is a 199 5 Court of Appeals decision.
The first talked about arbitrary, capricious, and whether
there's substantial evidence in the record to support the

—

and that's on the factual findings that they've made to the
Board, and it says, "On the one hand, whether or not the
Board's decision is legal depends on a proper interpretation
and application of the law.

These are matters for our

determination and we accord no deference to the District
Court or the Board."

That's wha,t the Court of Appeals said.

000352

1

So the standard is exactly the same when matters go up from

2

this Court to an appellate court.

3

and looking at the witnesses and demeanor of witness, obviously,

4

are to give deference to a trial court, but on pure matters

5

of law, which is what this is, there's no deference to the

6

interpretation of the Board of Adjustments or the Sandy City

7

staff in this matter, so I think thatfs the first point.

8

I think itfs critical for a proper determination of this

9

10
11

Issues that are fact-based

I appeal.
The other question is, what's the standard of the
review of the ordinance itself?

And again, this is one where

12

I there is no deference to what's been done before.

13

I because zoning laws like this one are derogations of the

14

I common law, your common law right to make proper and lawful

15

J uses of your property, then they are strictly construed

16
17
18

In fact,

against the governmental entity.
Again I would direct the Court to Patterson.
I also on point.

It's

Patterson's a case that both sides have

19

cited, so I think Patterson's a very instructive case and

20

in Patterson, Utah, for the first time —

21

enunciated in many other jurisdictions for many, many years,

22

but for the first time in Patterson the Utah court enunciated

23

this rule that when it's a zoning decision, it's strictly

24

construed against the government and in favor of the property

25

owners and the Court said in that, provisions restricting

and it's been

o o o;; 5 3

a property's uses should be strictly construed, and provision^
permitting property uses should be liberally construed in
favor of the property owner, so we have to have those two
standards in mind as we look at this issue, and with those
both in mind, then we can look at the issue itself, and then
that's the sole legal question before this Court is whether
short-term rentals are prohibited in Sandy City, and I'd
like to direct the Court to the ordinances of Sandy City and
there's just really nothing in their ordinances that prohibit
this, and I know they're going to make the argument, well,
if it's not allowed, then it's prohibited.
The uses of the property that my clients are trying
to make of their property are simply rental uses of the
property.

Long-term rental is permitted in Sandy.

Short-

term rental was permitted in Sandy until recently, and then
they decided that's illegal.
ordinance.

They haven't changed their

They haven't passed a new law.

They didn't do

what the town of Alta did in the Ben Hame case where Alta
had a specific prohibition against rental under 30 days.
Sandy City didn't do this and we recognize their city council
could choose to so regulate property use in the city.

They

simply haven't chosen to do so.
The uses that we make of the property are
residential use.

People come, they rent, they stay for a

week, they stay for several weeks, they go skiing or whatever
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they want to do, but they1re simply using the house as a
residence.

They haven't been modified.

been changed.

The houses haven't

They don't have anybody on site.

They're

simply renting houses just as you'd rent it for a long-term
or live in the house if you lived there on a long-term basis,
and those types of uses are permitted in the zone.

They

allow dwelling, and you look at the definitions of Sandy
City.

They define a single family dwelling as a detached

housing unit within a structure with kitchen and sleeping
facilities designed for occupancy by one family, excluding
accessory apartments and extended living areas which may be
provided for inspection, 15-7-11.

Thatls how they define a

single family dwelling.
Those are single family dwellings.
they're being used for.

That's what

Nowhere in the code does it talk

about whether you can rent your house or can't rent your
house.
If you were to adopt their argument, the next day
Sandy could say, "Well, we've decided long-term rentals are
illegal because it's not found in the code."

It's just

—

the term of a rental is just not defined in the Sandy City
Code.

The use that's being put to the property is simply

the type of use that is allowed under -- for a single family
dwelling.
If they want to regulate this, obviously, they can
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do that.

They haven't done that, and I think the question

boils down to just that, your Honor, whether you're going
to define something out of the code that's just not there.
What they're trying to do is make something out of whole
cloth that's not in their ordinance.

They obviously can pass

the ordinance and make something out of whole cloth that's
not there, to put in a time limitation.
They picked 30 days.
code of Sandy City.

You can look to the whole

Nowhere does it talk about a 30-day

rental being any different than any other kind of rental.
It's just not there, and so you look at the other types of
definitions of what other types of uses that this could
possibly be.

It does not fit under the definition of a

motel or hotel.

It does not fit under the definition of a

bed and breakfast.

The only definition it fits under is a

single family dwelling, and so that's the important case
now; that's the situation.
This situation has not been addressed by courts in
this jurisdiction.
jurisdictions.

We cited some cases from other

The case out of Wisconsin, I think, is

extremely probative on this and instructive to this Court.
That's the case of Harding versus Door County Board of
Adjustment.

Very similar issue.

It took the appellate

court only one page to determine that one.

What happened in

that situation was exactly like it is here.

There were 16
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1

people who decided to build a house where they would each be

2

able to stay one week at a time in a resort area.

3

a house —

4

exactly the same thing Sandy ! s saying here, "We'll have 16

5

different owners, people will only be staying for a week,"

6

and the appellate court looked at that and said, "They 1 re

7

building it for residential use.

8

stay there for a week at a time is not address by your code an(d

9

not prohibited there," and so it took the appellate court

To build

the county tried to stop them saying, you know,

The fact they're going to

10

exactly one page to deal with the arguments that are precisely]

11

the same types of arguments we 1 re seeing here from Sandy

12

City, took them one page to deal with that.

13
14

THE COURT:

Of course, in your instance these

renters are not owners, are they?

15

MR. SMITH:

No, they're not, your Honor.

16

THE COURT:

Wasn't that a distinction in that

17
18

case?

At least, that's the argument,
MR. SMITH:

I guess you could make an argument.

19

That wasn't before the Court, but I think all the same harms

20

that you would say come out of being there for one week

21

would come from being a renter for one week, but that is a

22

difference in those two -~ in the two cases, but the fact that

23

they don't have the kids in school, they don't maybe belong

24

to the PTA or those kinds of arguments you'd like to make

25

would be the same whether you owned it and stayed there for a

j
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week, or whether you rented it and stayed for a week.
Another case I thinkfs interesting and one that's
highly relied on by Sandy City is the Ewing case,

I'd like

to talk about that for just a moment.
Ewing is a case, exactly what Sandy should do if
they want to regulate these sorts of things•

In Ewing it

was the Carmel-by-the-Sea, it was a California case.

They

actually passed an ordinance that dealt with and regulated
how long you could rent a residence for.

Once they passed

the ordinance, which was challenged, but the whole case
deals with the fact that they had the right to pass an
ordinance that specifically regulated the length of time you
could stay there, so it's not —
instructive of this.

I don't think it's

It's just a,

you know, we concede,

your Honor, that they ha\e the power to do that, but for
whatever reason, the city council doesn't think it's
important.

They have chosen not to address this issue.

They've dealt with it in a back-door sort of way with their
zoning officers and with their staff people who aren't
elected to do anything, just decided to go out there and
start enforcing this sort of thing*
You know, the other cases we cite, there's a case
from Oregon.

I think it's helpful, but I think, you know, as

you get down to the real nub of this case/ your Honor, the
real nub of this case is if you were to take the interpretation
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1

Sandy wants to put in there where you read into things that

2

are not really there, that you can't find in the code, if the

3

Court were somehow convinced that it should defer to Sandy

4

City's interpretation —

5

adding to their ordinances —

6

unconstitutionally vague ordinance that no one knows whether

7

their actions are prohibited by the ordinance because tomorrow)

8

they can decide that 60 days was the term.

9 J could be 90 days.

I say more than interpretation;
what we would have would be an

The next day it

It could be they decide that no rentals

10

should be there because they could read the same things out

11

of this code, 60, 90 or no rentals at all that they're now

12

reading into it out of the 30 days, and that's where, I

13

think, you get down to that key principle of law that I

14

alluded to when I first started my argument which is we

15 I have —

this is a nation of laws.

People should be able to

16

look at the laws and these have criminal penalties, these

17

laws do, these zoning laws.

18

at the law and be able to reasonably determine what is

19

prohibited and what's not and be able to conform their

20

activities to the written law.

21

fiat from a zoning official who wakes up one day and decides

22

we're going to stop short-term rentals, we're not going to

23

change the law, we're just going to say they're illegal.

24

i think that's the nub of the case, your Honor.

25

THE COURT:

They should be able to look

It shouldn't just be some

Thank you.

All right, thank you, Mr. Smith.
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1

Mr. B u r n e t t ?

2

MR. BURNETT:

3

address you from counsel table, your Honor?

4

THE COURT:

5

or take it out in the hall.
Excuse me, Mr. Burnett.

7

MR. BURNETT:

8

THE COURT:

10
11
12
13
14
15
16
17
18
19
20

21
22
23

25

Let's be sure that phone is turned off

6

9

24

With the Court's permission, may I

I

May I address you from counsel table?

Yes, that's fine.

MR. BURNETT:

I apologize for the voluminous

material both parties have submitted.

It's sure to cure

whatever attack of insomnia you may have for the rest of your
natural life.
I think the case really boils down to three
fundamental propositions, although the parties take very
different approaches to the nature of the inquiry, and those
are, one, what is the appropriate standard to be applied
by the Court to this petition for review of the local land
use decision; two, is Sandy City's interpretation of its
development code and the Board of Adjustments decision
upholding that interpretation entitled to a presumption of
validity and substantial deference from this Court; and
three, does the basic structure oftheSandy City Development
Code require that short-term rentals of this nature be
expressly permitted in these residential zones.
Now, going back to the first proposition, the

11
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parties are in agreement that this case presents questions
of law in the context of Rule 56 of the Rules of Civil
Procedure that should result in a decision on these crossmotions, but that notion that there are no genuine issues of
material fact and that judgment can be rendered as a matter
of law is very different in character from saying that the
Court's review of this decision is somehow like an appellate
court reviewing an interpretation of law by a trial court
on a correctness of error standard with no deference to that
interpretation by the trial court.

I think that is not

supportable by either structure of the Land Use Development
and Management Act or of the case law interpreting it, and I
want to go over those just for a moment with you.
First and most fundamentally, I think, where we
part company is the notion that the standard of review is
arbitrary, capricious or illegal and that we can ignore the
arbitrary or capricious components.

We take just the opposite

view and I think Patterson supports our view.

The notion is

that if the interpretation of the staff and the Board of
Adjustment decision upholding that interpretation are in
error, they are therefore so unreasonable as to be arbitrary
or capricious.

The illegality prong of that inquiry, as I

think Patterson indicates, deals with where there are other
independent overriding legal propositions in that case, where
airport standards would somehow override that interpretation.

12

1
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An example I would give you is if the subject were preempted
by some state or federal statute, as an example, if you had a
situation dealing with group homes for the disabled and the
Federal Fair Housing Act standards apply, that might override a local ordinance and therefore, a decision contrary
to that would be, quote, illegal* close quote.

But the

fundamental proposition that the decision is in error and
involves an interpretation under the arbitrary or capricious
prong, I think that's important we start our inquiry there.
Secondly, the notion that since zoning ordinances
are in derogation of private property rights, they should be
strictly construed, I think, is very much taken out of
context from the Patterson opinion.

It's clear thatfs a

statement of law that applies in many contexts.

You see it

traditionally in the requirement for scrupulous compliance
with procedural requirements in an acting ordinance, but in
Patterson the Court goes on for several pages, having
identified that proposition to put it into this context and
suggests that there's a very broad delegation of authority
from the state legislature, considerable discretion at the
local level, piesumptive validity to be afforded to local
ordinances, owners hold property rights subject to the
reasonable exercise of police power, and important in this
context, one of the primary purposes or legitimate
objectives of these types of zoning ordinances is to avoid

JLL
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mixing incompatible uses in order to best serve the purpose
in promoting the health, safety and welfare of the
community and its inhabitants, and that's our —
you're talking about fundamental character of

when
single family

residential neighborhoods.
Then finally, even if an alternative or different
interpretation were equally supportable, that does not
render the interpretation by Sandy and its Board of Adjustment
arbitrary or capricious,

I think at most what the plaintiffs

have done here is suggest there is an alternative interpretation that might be viewed as reasonable.

That doesn't

carry their burden of establishing interpretation adopted
by Sandy as arbitrary and capricious.
Now, let's go back to this notion of interpretation.
I don't think it's consistent with the plaintiff's position
to suggest that there is a need to interpret ordinances and
that somehow renders it an entirely illegal determination.
This is a copy of the Sandy City Development Code in its
present form.

If the law were suggested by plaintiffs,

this would have to be at least about a ten-volume treatise
because what we'd be suggesting, if we take their position
to its logical conclusion, is there could never be any
vagueries or ambiguities in any ordinance or the property
owner always wins because zoning ordinances are in derogation
to private property rights.

14
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Well, that's simply not consistent with the entire
statutory framework and the case law interpreted.
got to start with the nature of the inquiry.

We've

In the Land

Use Development and Management Act in Section 10-9-704,
anybody who is affected by a decision administering or
interpreting the zoning ordinance may appeal that to the
Board of Adjustment, clearly contemplating the obvious need
on occasion to interpret zoning ordinances during this
administration.

That provision also goes on to provide that

the person taking the appeal has the burden of implying a
presumption of validity with respect to those interpretations,
and finally, of course, permits an appeal to the District
Court on a petition for review challenging the decision as
arbitrary, capricious or illegal.
In 10-9-101 dealing broadly with the entire act,
the legislature has provided the Court is to presume those
decisions are valid and determine only whether they are
arbitrary, capricious or illegal.

I think you have to put

the entire proposition in that context in order to appreciate
it.
Now, finally, then we get down to the notion of
whether Sandy City's interpretation and hence, the Board of
Adjustment's decision upholding it is reasonable and correct
as a matter of law, and you have to start with the proposition as to how the Sandy City Development Code is structured,

15
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and that is going to be different than any of the cases
advanced by either party, and that is that the code —
wefve cited you the section in our memorandum —

and

suggests

that only those uses which are specifically permitted
or allowed in a given zone and all others are prohibited.
Well, in that context, it wouldn't make any sense, frankly,
for Sandy City to say, "Oh, and by the way, even though we
have that basic structure, we want to single out a particular use in the R-l-8 single family residential zone and
note that it's prohibited.

To do so would undermine the

entire structure of their ordinances.

They'd have to then

start going through every zone and specifically and
expressly identify every use they considered to be prohibited,
So in that context that wouldn't make any sense.
I think that position is further bolstered by the
fact that short-term rental of guest facilities is addressed
in other areas of the ordinance as reflected in the staff
memorandum attached to Exhibit B -•- or Exhibit A -- excuse
me —

to our legal memorandum, and that is in the commercial

zone you have short-term guest facilities in the nature of
hotels and motels and address some regulations with respect
to them, and residential districts, you've got a category
of short-term guest facilities in the form of bed and
breakfasts that are also addressed in some regulations
advanced with respect to them, so that basic structure is

16
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important•
Then you have secondarily the intent of the R-l-8
zone staff has gone through and I think that's consistent
with the case law, including PattersonAll of those cases suggest you need to look at the
overall intent of that local legislature in arriving at a
decision.
Now, 1 think another place where we fundamentally
part company from the plaintiffs that Mr, Smith may have
elaborated on in his introductory argument is they obviously
implicitly take the position that the ordinance is

plain,

clear and unambiguous on its face, so therefs no ro6m left
for interpretation.

We disagree with that and suggest

that by definition there is someanbiguity giving rise to the
need for an interpretation, and therefore, in administering
the ordinance and reviewing it, the determination made with
respect to that, you have to look at the legislative intent
as expressed by through the specific provisions of the
ordinance cited and the general purpose, and that's where the
provision of the R-l-8 zone becomes important and where a
term is not specifically defined, the case law suggests
it is reasonable to rely on an interpretation of that by
local officials.

They are familiar with it, they address it

on a day-to-day basis, and that interpretation is entitled
to some presumptive validity.

17
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In that context when we look at the impact and
effect of these kinds of use in single family residential
zones, obviously, they are fundamentally different in
character.

Everything from UBC requirements for short-term

rentals, the fact that state law permits the fluxion of
transient room taxes for stays of 30 days or less, the fact
that a business license is required —

I mean, you're

talking about a use that is fundamentally commercial use in a
single family residential zone.
Now, that's entirely different than the definition
of a structure that the plaintiffs have recited.

I mean, that]

just defines the structure of the building, its placement
on the lot, in compliance with those technical requirements.
If that were the end of the inquiry, then any conceivable
use of a structure that otherwise remained a single family
residential structure would be permitted, so I could live
there -- that would render invalid all of the restrictions
about home occupations.

I could live in my house; it's

a structure, my family lives there, I could run a brothel
on the side because, gosh, that's not expressly prohibited
in the ordinance and the structure's still fundamentally
remained a single family residential structure.

Well,

obviously, that's an absurd result, but I think it points
out the fallacy in that argument and the reason why you can't
rely on it.
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And finally, we do rely on the Ewing case.

It's a

different case, but again, the city of Carmel-by-the-Sea
has a different kind of an ordinance.
area.

They1re a tourist

They've dealt with these issues specifically where

Sandy City hasnft had that need historically, but the same
kind of inquiries about the general purpose and legislative
intent of the residential neighborhoods and the character of
those neighborhoods is set forth very ebquently in the Ewing
decision and we think that's supportive of the basis of the
staff interpretation here.
The final issue I want to briefly address is the
estoppel theory.

It's kind of an aside here, but we

obviously want those motions to be dealt with comprehensively
and have the entire case resolved.
sets that out in sufficient detail.

I think our memorandum
It's a theory that's

generally not applicable, only in rare, exceptional
circumstances not shown here; that's the town of Alta.
The decision's particularly instructive on that and you just
can't rely on the kind of what I've characterized for lack of
a better term as over-the-counter inquiries, and I represent
a lot of cities and counties in land use and zoning matters
and if you could be estopped from enforcing the ordinances
just because somebody comes in and makes one of several
hundred inquiries per month to a staff, then, of course, you
turn the whole process on its ear and undermine the entire

19
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purpose and intent of those kinds of zoning provisions, so
that's a very quick overview, your Honor, of our memorandum
before you.
In the absence of additional questions from the
Court, we'll submit it on that basis.
THE COURT:

All right, Mr. Burnett, thank you.

MR. BURNETT:
THE COURT:

Thank you.

Properly, Mr. Smith, there being cross-

motions for summary judgment, you should not have the last
word; however, because you're almost on your feet, I'll let
you respond briefly.
MR. SMITH:

Thank you, and I will be brief, your

THE COURT:

All right.

MR. SMITH:

I'd like just to address a couple

Honor.

points I think need some clarification.

In looking at the

Patterson case, the city's trying to lump arbitrary and
capricious and illegal all together.
Patterson case treats it.
it.

That's not how the

That's not how the statute treats

It's arbitrary, capricious or illegal.

Those are

separate standards, and in the Patterson case, it wasn't
some other law they were reviewing•

It was a zoning law.

If you look at the Patterson case, when they deal with
arbitrary and capricious in one section, then they move to
illegality to determine whether a decision was legal and

20
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lt!s not some

1

what it was was the zoning ordinance itself.

2

federal law or other state law that's entitled to this kind

3

of scrutiny by this Court of having the right to make —

4

Court has the right to make the decision whether something's

5

illegal or not and it owes no deference to that board or

6

that staff.

7

this

You have to look at the zoning law and make a

8

determination of whether that's right or not, not because

9

j it's a separate law because that's a separate standard.

10

Illegality's a separate standard that you owe no deference

11

to the Sandy City staff that aren't lawyers and those sorts

12

of things and shouldn't grant them that.

13

Another thing he talked about was the UBC require-

14
15

ments.

They talked about that before the hearing.

j to the Board of Adjustment hearing.

16 !

They went

They didn't present any

evidence about the Uniform Building Code as requiring

17

anything different for these houses.

18

building official from Park City come and testify, Mr. Ron

19

Ivy.

20

Their building official was present but didn't testify.

21

He testified there was no different requirement, so you

22

look at the —

23

happened at the hearing itself, if the Court feels like it

24

needs to do that to resolve this, please look at the

25

transcript of the hearing.

In fact, we had the

He was the only building official who testified.

not their allegation, but the record of what

You'll see that the only evidence

21
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that was put on about the Uniform Building Code was that when
someone stays there one day or ten years, there's no
different Uniform Building Code or other code requirement.
They're treated the same.
Now, let's look at the nub of their argument that,
well, you can —

could do all kinds of uses*

do a residential use.

No, we can only

That's what these folks are doing.

They're residing there.

They're staying there.

running another business.

They're not

They're not doing other things.

The point is, there's nothing that addresses the length of
the residency, and if you accept their argument, they can
arbitrarily decide any time that rentals are not allowed, or
you have to rent it for ten years or you have to rent it for
a year or 30 days.
THE COURT:

So under your argument, a series of

12 separate rentals during the year for 30 days each, your
owners of the single family dwelling would still be residing
there; is that what you're saying there?
MR. SMITH:

No, not the owners of the dwelling.

The people who are there.
THE COURT:

So you're talking residents refers

to the renters, the short-term renters.
MR. SMITH:

That's exactly right.

THE COURT:

Rather than the owners under your

argument?

22
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MR. SMITH:

That's exactly right, and that's

consistent with how residents are dealt with in the other
parts of the Sandy City Code,
time.

Itfs not a certain amount of

They talk about residential health care facilities•

The way they use residents in their code does not require it
be for any certain length of time.
code.

That's throughout their

That's the consistent argument.
Those are my points.
THE COURT:

Mr. Burnett.
shortly.

Thank you, your Honor.

All right, thank you, Mr. Smith and

I will notify you, counsel, of my decision

I want to take another look at the citations

you've cited me.

Thank you.

(Whereupon, the proceedings were concluded.)
* * *
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
BROWN, THOMAS S
PLAINTIFF

VS
SANDY CITY BOARD OF ADJUSTMENT
DEFENDANT

CASE NUMBER 960902690 AA
DATE 12/16/96
HONORABLE J. DENNIS FREDERICK
COURT REPORTER
COURT CLERK CLB

TYPE OF HEARING:
PRESENT:
P. ATTY.
D. ATTY.

PURSUANT TO THE HEARING HELD DECEMBER 16, 1996, THE COURT
RULES AS FOLLOWS:
1. THE DEFENDANTS' CROSS-MOTION FOR SUMMARY JUDGMENT IS
GRANTED FOR THE REASONS SPECIFIED IN THE MEMORANDUM IN SUPPORT
AND FOR THE REASONS ARTICULATED AT THE HEARING DECEMBER 16,1996.
2. COUNSEL FOR DEFENDANTS TO PREPARE THE ORDER AND
JUDGMENT.
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J. Craig Smith, 4143
Marilyn P. Burningham, 4571
Annette F. Sorensen, 6989
Scott M. Ellsworth, 7514
NIELSEN & SENIOR
1100 Eagle Gate Tower
60 East South Temple
Salt Lake City, Utah 84111
Tel. (801) 532-1900
Fax (801) 532-1913
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Attorneys for Plaintiffs

IN THE THIRD JUDICIAL DISTRICT
SALT LAKE COUNTY, STATE OF UTAH

THOMAS S. "STEVE" and NANCY C.
BROWN, DENNIS K. CLOWARD, and
JOSEPH T. BOWERS.
Plaintiffs.

PLAINTIFFS' OBJECTIONS TO
DEFENDANTS' PROPOSED
SUMMARY JUDGMENT AND
DISMISSAL ORDER

vs.
SANDY CITY BOARD OF
ADJUSTMENT and SANDY CITY. a
political subdivision of Utah.

Civil No. 960902690 AA

Defendants.

Judge J. Dennis Frederick

Plaintiffs Thomas S. "Steve" and Nancy C. Brown, Dennis K. Cloward. and Joseph T.
Bowers, by and through their counsel of record, hereby object to Defendants' Proposed Summary
Judgment and Dismissal Order on the following grounds:
First, the Court's original ruling states, "Defendants' cross-motion for summary judgment
is granted for the reasons specified in the Memorandum in Support and for the reasons articulated

fVCl&l

at the hearing December 16, 1996." The list of reasons included in Plaintiffs' Proposed Summary
Judgment and Dismissal Order (attached hereto as Exhibit A) is nothing more than the reasons
as "specified in [Defendants'] Memorandum in Support."

Plaintiffs are unpersuaded that the

reasons themselves differ appreciably—except perhaps for their specificity—from the Court's
shorthand label, "the reasons as specified." Nor are Plaintiffs convinced that the reasons, thus
clearly stated, in any way alter the Court's original ruling, except to explicitly delineate the
reasoning behind the Court's decision.
Second, Plaintiffs do not understand Defendants' reticence in listing the reasons in the
Order. The reasons, as listed in Plaintiffs' Proposed Summary Judgment and Dismissal Order
(attached hereto as Exhibit A), are drawn from Defendants' own summary of their Combined
Memorandum in Support of Their Motion for Summary Judgment and in Opposition to Plaintiffs'
Motion for Summary Judgment. See Memorandum in Support of Defendants' Ex Parte Motion
to File an Overlength Memorandum.
Third, Plaintiffs believe that for purposes of a final, appealable order, the "reasons as
specified" should be clearly spelled out rather than merely incorporated by reference.
Finally, in light of the Plaintiffs' option to appeal. Plaintiffs' contend that the reasoning
to which the Court subscribes, its premises and conclusions, should be organized into lucid and
distinct statements amenable to certification as questions before an appellate court.
DATED this

of January. 1997.
NIELSEN & SENIOR

J. Craig Smfth

[)

Marilyn P. Burningham
Annette F. Sorensen
Scott M. Ellsworth
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
BROWN, THOMAS S
PLAINTIFF
VS
SANDY CITY BOARD OF ADJUSTMENT
DEFENDANT

CASE NUMBER 960902690 AA
DATE 02/11/97
HONORABLE J. DENNIS FREDERICK
COURT REPORTER
COURT CLERK CLB

TYPE OF HEARING:
PRESENT:
P. ATTY.
D. ATTY.

AFTER REVIEW OF THE PLEADINGS AND UPON RECEIPT OF THE
NOTICE TO SUBMIT FOR DECISION PLAINTIFFS' OBJECTION TO
DEFENDANTS' PROPOSED ORDER FILED FEBRUARY 6, 1997, THE COURT
RULES AS FOLLOWS:
1. THIS COURT IS OF THE VIEW THAT THE SUBMITTED SUMMARY
JUDGMENT, ETC. ACCURATELY SETS FORTH THE RULING. THE OBJECTION
IS THEREFORE DENIED.
2. THE ORDER SUBMITTED IS EXECUTED FEBRUARY 11, 1997.
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JODY K BURNETT (A0499)
WILLIAMS & HUNT
257 East 200 South, Suite 500
Post Office Box 45678
Salt Lake City, Utah 84145-5678
Telephone: (801) 521-5678

nuDD&7RSCK;o;$ftr
Third JuicujJOkw?

STEVEN C. OSBORN
ASSISTANT CITY ATTORNEY
SANDY CITY
10000 Centennial Parkway
Sandy, Utah 84070
Telephone: (801) 568-7170
Attorneys for Defendants
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY
STATE OF UTAH
THOMAS S. "STEVE" and NANCY C.
BROWN, DENNIS K. CLOWARD, and
JOSEPH T. BOWERS,

SUMMARY JUDGMENT AND ORDER
OF DISMISSAL

Plaintiffs,
v.
SANDY CITY BOARD OF ADJUSTMENT
and SANDY CITY, a political
subdivision of Utah,

Civil No. 960902690AA
Judge J. Dennis Frederick

Defendants.

This matter came before the above-entitled Court, the
Honorable J. Dennis Frederick presiding, for consideration of
cross motions for summary judgment made on behalf of plaintiffs
and defendants. The Court heard oral argument on December 16,
1996.

Plaintiffs were represented by J. Craig Smith and

defendants were represented by Jody K Burnett.
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Following the conclusion of the hearing, the Court took the
matter under advisement, and having reviewed the legal memoranda
and exhibits submitted by the parties and having considered the
arguments of counsel, and being fully advised, issued a Minute
Entry dated December 16, 1996.

Pursuant to that Minute Entry, it

is hereby ORDERED, ADJUDGED AND DECREED as follows:
1.

The defendants' Motion for Summary Judgment on all of

the claims and legal theories asserted in the plaintiffs'
Complaint is hereby granted for the reasons specified in the
defendants' memorandum in support of their motion and for the
reasons articulated by counsel at the hearing on December 16,
1996.
2.

Plaintiffs' Motion for Summary Judgment is denied.

3.

Plaintiffs' Complaint is hereby dismissed, with

prejudice and upon the merits, no 6ause of action.
DATED this

lid-

Jh/j

day of

-

, 1997.

BY THE COURT:
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By

Defujis/ Frederick
jfistrict/Court Judge
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